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any specialargued thathas notDoron
unique to thepolicy any provisionor AMERICAN HOME ASSURANCEstate

result.Act a differentDonnelly requires COMPANY, YorkNew Marine & Gen­
Therefore, finds that Doron’sthe Court Co.,eral Insurance Bluewater Insur­

allege inju-adequately antitrustfailure to ASA, France Assur­ance Generali
trade, monopolizationon orry, restraint Versicherungances, Hamburger

justanticompetitive behavior isthrough a§ (Converium),A Ham­VVAG VERS
it is to itsDonnelly Act claim asfatal to its Versicherungburger VVAG VERS

Accordingly, Do-Act claims.Sherman B(R+V), VAG, ING Insur­Gothaerofviolations Newallegingron’s claim
ance, Ethniki” Hellenicand “the Gen­Donnelly Act is DISMISSED.York’s

S.A., Plaintiffs,Companyeral
STATE LAWREMAININGVII.

v.CLAIMS

supple-The declines to exercise MASTERS’ SHIPS MANAGEMENTCourt
remainingjurisdictionmental over Doron’s S.A., Navigationand S.A.Endeavour

See 28 U.S.C.state law claims. Royal PLC,ofand the Bank Scotland
(“The1367(c)(3) maycourts de-§ district Defendants.

jurisdictionsupplementalcline to exercise
0618(JFK).(a) No. 03 CIV.if ...a theover claim under subsection

claims overhas dismissed alldistrict court
Court,States DistrictUnitedThus,original jurisdiction.”).it haswhich

New York.S.D.at this timethe need not determineCourt
withstand Defen-whether those claims

23,March 2006.Accordingly,to thedants’ motion dismiss.
dismissed,claims are withoutstate law

properin stateprejudice to renewal the
court.

CONCLUSION

reasons, Defendants’foregoingFor the
to amotions to dismiss for failure state

andclaim are GRANTED Doron’s amend-
in itscomplaint herebyed is DISMISSED

claimsentirety. Doron’s antitrust under
Act,and 2 the 151 of ShermanSections

2, Donnelly Act,§§ 1 and and theU.S.C.
340,§Bus. L. are dismissedN.Y. Gen.

remainingDoron’s stateprejudice.with
prejudiceare withoutlaw claims dismissed

the court.refiling properto in state The
tothe is directed enterClerk of Court

judgment this case.and close out

SO ORDERED.
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FINDINGS OF FACT and
CONCLUSIONS OF

LAW

KEENAN, Judge.District

INTRODUCTION

This is a maritime insurance action aris-
ing groundingout of the of carri-the bulk
er IISATURN off the western coast of

25,India on June 2002. Plaintiffs are a
group of insurers that underwrote hull and

(H M)machinery & insurance on the SAT-
URN II. Defendants are the owners and

vessel,managers of respectively.1the
declaratory judgmentPlaintiffs seek a that

the insurance policies are voidable ab ini-
tio because of allegeddefendants’ breaches

faith, or,duty goodof the of utmost alter-
natively, they may denythat coverage be-
cause defendants cannot show a valid claim

unseaworthy.and because the vessel was

Defendants Theyhave counterclaimed.
allege that the IISATURN was a con-
structive total loss and that plaintiffs are

$6,000,000.liable on policiesthe for De-
allegefendants further plaintiffsthat

satisfyfailed to generalsue and labor and
average obligations policies;under the

plaintiffsthat themselves breached fiducia-
ry during investigationduties their of the
claim; plaintiffs’and that actions with re-
spect discharge cargoto the of salvageandWaesche, P.C.,Sheinbaum & O’Regan,

damagecaused additional in an undeter-York,New Of Counsel: Francis M. O’Re-
mined amount. Defendants also contendgan, II,Esq., Richard Esq.,W. Stone for

plaintiffsthat estoppedshould be from
Plaintiffs.

denying coverage. Both sides demand at-
torneys’ fees and costs.Freehill, Hogan LLP,& Mahar New

York,- Lenck,Of Counsel: Eric Esq.,E. This matter was tried to the Bench over
Fernandez,Michael Esq., F.John Kar- days Februaryseventeen in and March

pousis, Esq., for Defendants Masters’ 2005. argumentThe Court heard oral on
Ships Management S.A. and 31,Endeavour May 2005. This order constitutes the
Navigation S.A. Court’s findings of fact and conclusions of

Royal1. The long-Bank of Ships ManagementScotland PLC is no S.A. and Endeavour Navi-
partyer a to Throughoutthis action. this gation S.A.

order, solely"defendants" refers to Masters’
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52(a) (“MSM”),Ships Managementin with Rule of the S.A.law accordance a Libe-
corporationrian with its principal placeRules of CivilProcedure. ofFederal

Athens,in managedbusiness the SAT-
II a management agreementURN underFINDINGS OF FACT

-(S.F.22, 12;dated December 1999. # Tr.
1. BACKGROUND X-3.)31242-43; Ex. Former Defendant

A. The Parties Royal PLC,Bank of Scotland the first
II,mortgagee assignedon the SATURNtimes, plaintiffsAt all Americanrelevant

anyback to defendants its in in-interest(“AmericanCompanyHome Assurance
proceeds paid by plaintiffssurance the be-Home”) and York Marine & GeneralNew

(S.F. 52.)grounding.cause of the #(“New Marine”)York wereInsurance Co.
B. The Witnessesthat underwrote H &companiesinsurance

(S.F.M insurance on blue water vessels. 1. The Crew of the IISATURN
1-2.)2## American Home’s underwrit- presentFor the purposes, the two most

ing agent was American International Ma- important crew members of the SATURN
(“AIMA”).York,Agencyrine of New Inc. master,II were the Captain Manuel Pa-

(S.F. 1.)# New York Marine’s underwrit- dayhag, and engineer, Rogeliothe chief
Office,ing agent was Mutual Marine Inc. by way deposi-Santos. Both testified of

(“MMO”), York,in New New York.located tion.
2.)(S.F. # Plaintiffs Bluewater Insurance

(“Bluewater”) Oslo,ofASA Generali 2. The Plaintiff Insurers
(“Generali France”)France Assurances of Each underwriter or its authorized

Paris, and “The Ethniki” Hellenic General agent represented atwas trial. The wit-
(“Ethniki”)CompanyInsurance S.A. of respectivenesses and their affiliations

Athens, H & M insurance onunderwrote Joseph O’Dohertywere as follows:
(S.F. 6.)blue water vessels. (AIMA), (MMO),Tim McAndrew Erik

Hamburger VersicherungPlaintiffs WAG (Genera-(Bluewater), FrangoisLund Azou
(CONVERIUM)A (“HamburgerVERS (Belmarine)France),li Pierre Cobus and

A”), Hamburger Versicherung WAG (Ethniki).George Dalianis All testified
B(R+V) B”),(“HamburgerVERS Gothaer during plaintiffs’the case-in-chief.
(“Gothaer”)VAG and ING Insurance

(“ING”) Hunderwrote & M insurance on Salvage Operations3.
through managingblue water vessels their SalvagePlaintiffs retained the Associa-

general agent Belgian Marine Insurers tion, firm,surveyingan H M to& assess
(“Belmarine”), Liege,in Belgi-S.A. located damagethe to the II.SATURN William
(S.F. #5.)um. Johnstone, Salvage surveyora Association

vessel,Navigation plain-Defendant Endeavour S.A. who visited the testified for
(“Endeavour”) Endeavour,a in-Corporationwas Liberian tiffs. Defendant with the

registeredand the owner of approval,the SATURN surers’ retained the British law
(S.F. 37.)7, 8, Clyde protectII. ## Defendant Masters’ firm & to its interests onCo.

self-propelled2. A blue water vessel is a vessel 3. with a letter-numberExhibits identified
X-3)(e.g. Ex. are defendants’engaged combinationin international trade. ''S.F.” refers

solely bytrial Exhibits identifiedexhibits.stipulated parties’to the facts in the Joint
25)(e.g.Ex. plaintiffs'number are trial exhib-Order, 18,JanuarydatedPre-Trial 2005.

its.
transcript."Tr.” to the trialrefers
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salvage. manyMartin C. Hall from lies from that witness. As will beissues of
below,induring plaintiffs’ greatertestified di- discussed detail there isClyde & Co.

ample that ac-rect case. evidence Gerassimos was
MSM,tively involved with the SATURN

Post-Grounding Investigation4. The II account and the aftermath of the
grounding.Plaintiffs retained Evdemon & Partners

(“Evdemon”) inspectto the IISATURN manager, GeorgiosMSM’s crew Petsin-
Trimis,grounding.after the Stavros a is, superintendent engineer,and Petros

Evdemon,surveyor at forsenior testified Moundreas, also testified for defendants—
(“AIAdjustersAI Marine Ma-plaintiffs. forthrightnesswith much the same lack of

rine”) the ofinvestigationhandled the as Nikos Christodoulatos.
II insurance claim on behalf ofSATURN

Corteselli,the underwriters. Vincent the 7. Defendants’ Insurance Broker
Marine,H AImanager of & M liabilities at

The insurance forbroker Endeavourduring plaintiffs’testified the direct case.
and with respect placementMSM to the ofAquilaMr. Corteselli contacted Maritime

Hthe & M insurance HBIwas Interna-Business, (“Aquila”)Inc. in Manila for as-
(“HBI”).tional Ltd. HBI an inhad officesetting upsistance in interviews with for-

designated AnthonyNew York. Both sidesmer crew members of the II.SATURN
Piazza, presidentthe duringof HBI theMalpass,Andrew J. the executive vice

period,relevant time anas intended wit-time,president Aquilaof at the testified
during plaintiffs’ness. He testified case-plaintiffs.for

in-chief. There was no need to call him
Expert5. Plaintiffs’ Witness testifyback to during defendants’ case.

Keefe,Harry S. who inretired 1998
Expert8. Defendants’ Witness40-year inafter a career the marine insur-

business, testimonyance expertoffered on Captain BerginJohn expertoffered tes-
plaintiffs.H & M insurance for In his last timony for on navigation. Cap-defendants

position, Mr. presidentKeefe was vice and Bergintain inretired 2001 after over 30
manager of the blue water hull underwrit- years a seagoingas master. He now
ing department at GRE Group.Insurance ship handlingteaches advanced courses at
(Tr. 141.)21; Ex. the Maritime Institute of Technology.

(Tr.1952,1957.)
6. Defendants Endeavour and MSM

C. The Vessels on Defendants’ AccountNikos Christodoulatos at trialtestified
on behalf of manag- 64,535MSM. Nikos was the The SATURN II was a metric-
ing director at deadweightMSM—in his words “the ton bulk carrier built in 1981.

(Tr.top (736.55 feet)man in company”the 2002. It was 224.50 meters in—in
1241.) father, (105.64 feet)Nikos’s length,Gerassimos Chris- 32.20 meters in
todoulatos, (58.07by deposition. feet)testified Ger- breadth and 17.70 meters in

aassimos was member of the of depth.board A Sulzer 6 RND type76M main
(S.F.# 9.)administration at during engine poweredEndeavour the the vessel. The

period.relevant time agreedNikos testified that purposesvalue of the vessel for the
employed byGerassimos was not in H $7,500,000.MSM of & M insurance was

(S.F.#27.)2002 and had no involvement with the The vessel’s sound market
(Tr. 1244.)II. 25,SATURN This was one of value at the time of the June 2002
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the$4,000,000 and the sale of TOY.about SILVER Thuswas betweengrounding
493-94.)(Tr. 455-56, 465, have the$4,500,000. he would not known that SAT-

onlyII was the vessel on the ac-URNfluctuatedMSM fleetof theThe size
rejects testimony.The Court thiscount.2000,22, thereOn Juneprior to 2002.

the the SAT-ships on account:were four was one vessel:There additional the
MADONA, andII, AFRICANAURN HOPE. wasDOO YANG This vessel listed

401-02.)(Tr. 187-88, Ni-TOY.SILVER partas of MSM’s fleet on documents sent
2000,that intestifiedkos Christodoulatos negotiations induringto the underwriters

insur-Home wrote H & Mwhen American documents,some of2002. On the the
the MSMance lead underwriter onas the renamed”)(“to“TBR,” be orabbreviation

account, TOY insured asthe wasSILVER equivalent description appeared.some
He said that the MADO-singlea vessel. Plaintiffs assumed that defendants had ac-

NA, II wereandAFRICANA SATURN the DOO andquired YANG HOPE would
(Tr. 1255-56.) The Courtadded later. (Tr. 191.)itadd to the fleet. Defendants
testimony just aboutthis anddiscounts (Tr.anydeny making guarantee.such

saidelse Mr. Christodoulatoseverything 387.) The DOO was neverYANG HOPE
He of the leaston the stand. was one partand never ofpurchased became the

inthe has seenwitnesses Courtcredible (S.F. #24.)MSM fleet.
O’Doherty and22 Both Mr.years.over

credibly that thereMr. Piazza testified
II. THE INSURANCE POLICIES2000,in oneon the accountshipswere four

(Tr. 232,of was the SILVER TOY.which A. Overview
401.) sea,atMADONA lostThe was

responsible arrangingwas for HMSM(Tr.fleet size down to three.bringing the
(S.F.II.insurance for the& M SATURN232.)4 sold some-The AFRICANA was

14.) to# Endeavour relied on MSM ob-402-03.)(Tr.22,Maytime to 2002.prior
(S.F. 15.) HBIthis insurance. # wastainattempts otherpurchaseMSM made to

and En-based broker for MSMthe U.S.vessels, at twothe fleet size remainedbut
placementand coordinated all ne-deavour(SILVER II) as ofTOY and SATURN
(S.F. ## 16-gotiations on their behalf.(Tr. 403.)396-97,early May 2002.

348-49.)17; InshipTr. Ltd. was MSM’s
scrapTOY sold forThe SILVER was andinsurance broker in Greece actedlocal

24,pursuant Mayto a contract 2002dated liaison HBI and MSM.as the between
in onscrap yardand to a Chinadelivered 18.)(S.F. plaintiffs repeated-proved# As

(S.F. 13,6, 25-or 2002. ##about June trial, behalfly at the brokers acted on of
26.) thattestifiedNikos Christodoulatos (Tr. 50,owners, 83,not the insurers.the

untilhe of the saledid not become aware 348-49.)187-88, 258, 301,
1269.)(Tr. testimony2002. ThisJune

incredible, II for a 12-from the was insuredcomingwas it did The SATURNas
22,commencingMr. June 2002.“top periodat MSM. monthself-proclaimed man”

percentthe of the SATURN IPStestifying Eightyin so wantsChristodoulatos
$7,500,000 insuredearly agreed value was withduringthat theCourt to believe

agreed to in-H M Each underwriterstages process, plaintiffs.the & renewalof
2002, nothing respective share as follows:Mayin knew sure itsbeganwhich he

(Def. Findings of FactProp.2001. at4. is not clear. was inThe date of the MADONA’s loss
event,8.) surelySeptem- any was beforesuggest In the lossdocuments in evidenceSome

25,18, (Ex. 31.) say it June 2002.2000. Defendantsber
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$1,125,000Home 15.0%American (Ex. 6.) additionallypolicyThe covered
937,50012.5%York Marine $New general average and sue and labor ex-$1,500,000Bluewater 20.0%

(Ex. 1184-88.)65; 194-96,penses. Tr.■ 750,000France 10.0% $Generali
337,500Hamburger A 4.5% $ B. The Placement of the337,500Hamburger B 4.5% $

H & M Insurance112,500Gothaer 1.5% $
337,5004.5%ING $ policyThe terms of the insurance are
562,500Ethniki 7.5% $ partiesat dispute,not issue. What the

alia,inter is whether the defendants made
misrepresentations during place-material$6,000,00080.0%

ment of the insurance. The evidence at
(S.F. 28.)##20-23, plain-Each of the trial on this issue was as follows:
tiffs, below,fully en-as discussed more

separatetered into a insurance contract 1. American Home/AIMA
binder, bordereau,by a coverevidenced 20, 2002,May Anthony Piazza,On the

(Ex. 38.)528, 34,4, 22,slip.note or The HBI,president actingof on behalf of
policy for the II was based onSATURN MSM, provisionalsent a binder via facsim-
the American Institute Hull Clauses Form Joseph O’Doherty,ile to presidentthe vice

(June 1977). (Ex. 5.)2, policy1-16.2 The managerand hull for bluewater business
provided coverage for a constructive total (Ex. 348.)1; 184,at AIMA. Tr. Mr. O’Do-

if expense recoveringloss the of and re- herty testified that the MSM account was
$7,500,000pairing the vessel exceeded the (Tr. 185.)a renewal account. American

(Ex. 1-229.)agreed poli-value. 5 at The Home, AIMA,through had Hwritten & M
cy also contained American FormInstitute (Ex.insurance for inMSM June 2000.

(June 1977).2, provision1.16-7 This was 142.) For policy,the 2002 American
negligencea liner clause which covered: Home would act as lead underwriter. Ac-

binder,cording pageto the second of thesubjectdamageLoss of or to the matter
proposed coveragethe would be “HULLdirectly by:insured caused

MACHINERY,AND ETC.” The names of
“1. shipboardAccidents on or else- the vessels were 2‘SILVER TOY’PLUS

...;where PERAS ATTACHED SCHEDULE.”
(Ex. 1.) The schedule listed three vessels:Negligence, judgment2. error of or

TOY,” II”“SILVER “SATURN and “DOOanyincompetence person;of
(Id.)YANG HOPE TBR.” The abbrevia-

(Tr.tion “TBR” meant “to be renamed.”
258.)provided such or ...damage 187,loss has The facsimile cover sheet ac-

diligencenot resulted from want of due companying the binder stated: “PLEASE
Owner(s)Assured(s),by the the or Man- THENOTE ‘DOO YANG HOPE’ WILL

Vessel,agers(s) anyof the or of ALLthem. IN LIKELY HOOD ATTACH[sic]

se,policy policies, per (e.g. sinking5. No or ship).were issued. total loss the theof See
Throughout opinion,this (8th ed.2004).the Court refers to DictionaryBlack's Law 964

collectivelyall of the insurance contracts as
usuallyA andsue labor clause binds thepolicy.”“the

insurer to cover some or all of the costs
general average typically provides arising6. obligation pro-A clause out of the insured’s to

that the willinsurer share the loss that results propertytect the covered and minimize loss
partfrom the intentional sacrifice of aof damage property.or to that See id. at 1473.

(e.g. cargo)venture the in order to avoid a
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THE DATE SO that the TOYPRIOR TO RENEWAL SILVER had been sold and
A RATEALSO NEED TO that conveyedWE WILL this information should be

HER THE (Ex.ATTACH TO CURRENT K-4; 1270,to the underwriters. Tr.
(Ex. 1.) 1371-74.)FLEET.” The binder also con- This evidence conflicts Mr.with

proposedtained the rates and deductibles. (Tr. 358.)testimony.Piazza’s Regard-
23, 2002,MayOn Mr. Piazza faxed Mr. less, AIMA was not notified of the sale.

O’Doherty proposala further written mod- AIMA therefore was not aware that it
ifying proposedthe rates and deductibles insuring only vessel,would be a single the

TOY,for the II andSILVER SATURN II.SATURN
(Ex. 2.)DOO YANG HOPE.

O’DohertyMr. further testified as to his
30, 2002,May of O’Doherty’sOn one Mr. assumption that the DOO YANG HOPE

colleagues at AIMA sent a fax to Mr. (Tr. 236.)191,would attach policy.to the
confirming “bindingPiazza AIMA’s of a words,In his he believed that the brokers

account,of the per15% line as the[MSM] had approached him for a quote on the
rates, terms and conditions outlined in DOO YANG HOPE “in the anticipation

23,May Mayfaxes of 20 and[HBI’s] that it bought.”would be He testified that
(Ex. 3.) HBI provided2002.” AIMA with “basically supposition;it’s that the vessel

28, 2002,a final binder dated June which was shown on attachingthe schedule to be
signed stampedAIMA and on ofbehalf during policythat period when we under-

(Ex. 4.) againAmerican Home. The vessels conceded, however,wrote the risk.” He
TOY,were listed as the SILVER SAT-

that there inwas no document his files
IIURN and DOO YANG HOPE TBR.

showing affirmatively that the hadvessel(Id.) inception policyThe date of the was
(Tr. 236.)bought.been Nikos Christo-22,June 2002 at 0900 hours Greek time

that represent-doulatos testified he never[DOO“EXCEPT VESSEL 3 YANG
ed to his brokers or to the underwritersHOPE] WHICH FROM TIME AND
that the inDOO YANG HOPE had factDATE OF ATTACHMENT TO BE AD-

(Tr. 1267.)purchased.been The Court is(Id.)7VISED TO COMMON EXPIRY.”
inclined to believe this statement because

date,inceptionSometime after the Mr. PiazzaMr. testified that he also did not
Piazza learned that the SILVER TOY had representationmake such a to the under-

telephonedbeen sold. Mr. O’DohertyHe (Tr. 387.)writers.
with this information. This was the first

The sale of the SILVER TOY and fail-time that AIMA had heard of the SILVER
acquireure to the DOO YANG HOPE(Tr. 197-98.)sale. Mr. O’DohertyTOY’S

onlymeant that the II theSATURN wascould not recall exactthe date of the tele-
during placementvessel on MSM’s accountconversation,phone in abut handwritten

innegotiations Maylate and June 2002.27, 2002,memorandum dated June two
In parlance,maritime the MSM accountdays grounding,after the he wrote “June

“singleton” consistingwas a fleet of(Tr. one198;3—Sold->SILVER TOY.” Ex. —a
F-17.) O’Dohertyvessel. Mr. thattestified hadtestimonyThe credible of Messrs.

singleton,he known that the account was aO’Doherty Piazzaand establishes that
agreed accepthe would not toAIMA was not aware that the have theSILVER

213.)(Tr. (Tr.6,TOY had risk and renew the insurance.been sold on June 2002.
213.) 2002, policyThere is evidence that sent a In AIMA’s not to considerMSM was

13,fax to HBI on advising single-vesselJune 2002 HBI risks as new or renewal busi-

inception7. The date was the same for all of the insurance contracts.
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199.)(Tr. accepts coverage prohibitive,The Court Mr. TLO was so MMOness.
(Tr. 326.)testimony buyO’Doherty’s as credible. did not it. Mr. McAndrew

noted that the forTLO reinsurance rate
2. New York probablyMarine/MMO II alone haveSATURN would

(25higher percent)been even to 30 than20, 2002,MayOn Mr. Piazza sent a
partthe rate for the SATURN II as of aMcAndrew,to Tim aprovisional binder

(Tr. 328.)fleet. He testified that MMOMMO,at manag-marine underwriter the
ultimately would have thedeclined 12.5%ing general agent of New York Marine.
share of the risk on the accountMSM had(Ex. 298.)14; Tr. The accountMSM was
MMO known that the account awas sin-Marine,renewal for Yorkbusiness New as

(Tr. 326.)gleton. The Court finds Mr.it was for American Home. The binder
testimonyMcAndrew’s credible.schedule listed three “SILVERvessels:

TOY,” II” and“SATURN “DOO YANG
3. BluewaterHOPE TBR.” The binder also contained

expected 7, 2002,premiums Kjellrates and for the three JuneOn Einarsveen of the
vessels, sepa- Norwegianwhich were to be deemed Anglo-Nordicbroker Insur-

(Ex. 14.) words,rately insured. In (“Anglo-Nordic”),other ance Brokers withA/S
thoughthe insurance would be treated as HBI working,whom was sent an email to

separate Lund,three contracts of insurance had Erik an underwriter at Bluewater.
issued, (Ex. 124.)19;been one for each invessel the Tr. Attached to the email

(Tr. 243.) 29, 2002,fleet. MayOn Mr. a three-page proposal requestingwas that
Piazza byadvised Mr. McAndrew fax that portionBluewater underwrite a of H & M
HBI negotiationshad concluded with the insurance for the vessels in MSM’s fleet.

(Ex.underwriter, 125-26.)19;lead American Home. Tr. proposalOn This to Mr.
19, 2002, MMO,June on representedbehalf of New Lund new business for Blue-
Marine, (Tr. 126.)York confirmed acceptance of a water. Mr. Einarsveen de-

(Ex. 18;proposed12.5%share of the risk. thescribed risk as follows: “The fleet
317-18.) providedTr. HBI currentlyMMO with a comprises two bulk butcarriers

28, 2002,final binder dated June which we that a acquisition—understand new
signed stampedMMO and on behalf of ‘DOOYANG HOPE’—will be added to the

(Ex. 4.) (Ex. 19.)New York Marine. slip shortly.” Mr. Lund testi-
fied that he proposalunderstood the asMr. priorMcAndrew testified that to
representing that inthree vessels were the22, 2002,June MMO was not thataware

(Tr. 126.)MSM fleet.the longer partSILVER TOY was no of
fleet,the MSM or that the receivingSILVER TOY After proposal,the Bluewater
scrapped.had been Mr. McAndrew also undertook an evaluation of the risk that

testified that MMO had no knowledge pri- analysisanincluded of the ofnumber ves-
22,or account,to June 2002 that the DOO YANG sels on the the class of the ves-

sels,HOPE did not partbecome of the MSM the size of the vessels and the terms
2002, (Tr. 127.)fleet. In willing 10,MMO to under-was and conditions. On June

single-vessel only 2002,write risks when able to Mr. Lund e-mailed Mr. Einarsveen
transfer exposure only”its to a “total loss that Bluewater was “interested in sub-
(“TLO”) reinsurer. MMO even went to scribing for a share of of20% this [MSM]

(Ex. 20.)the TLO market when 21, 2002,MMO was under fleet.” On June Mr.
impressionthe that the MSM fleet byconsist- Einarsveen informed Mr. Lund email

(Tr. 325.)ed of three vessels. Anglo-NordicThe cost of that had received instruc-
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(“LSN”),auptions to tie 20% share with Bluewater. with whom HBI working,was
(Ex. 21.) 24, 2002, Mr. Lund e-On June proposalfaxed a to Stephane Rooyde of

Mr. andmailed Einarsveen confirmed RooyGenerali France. Mr. de was the
(Id.)Bluewater’s 20% share. Azou,assistant to the head ofFrancois

Generali departmentFrance’s H & M atAnglo-Nordic provided Bluewater with
(Ex. 25; 87.)81,a andprovisional insurance bordereau ad- the time. Tr. Mr. Wat-

(Ex.dendum, Bluewater stamped.which requestedson that Generali France under-
22.)8 crediblyMr. Lund thattestified af- portionwrite a of the H & M insurance for

22, date,inceptionter the June 2002 Blue- (Ex. 25.)the vessels in MSM’s fleet. The
water learned for the first time that the (SATURN II,name of shipsthe three

(Tr.scrapped.SILVER TOY had been HOPE)TOY,SILVER ap-DOO YANG
133.) He also testified as to Bluewater’s (Ex. 25.)9inpeared proposal.the In a
understanding that the DOO YANG 14, 2002,facsimile dated June Mr. Watson

purchasedHOPE had been and was await- represented to Mr. Rooyde that MSM had
(Tr. 133-34.)ing only a formal takeover. “recently purchased” the DOO YANG
priorBluewater was not advised to the (Ex. 26.)HOPE. day,The same afterinception policydate of the that the DOO

Generali completedFrance its evaluationpartYANG HOPE was not of the MSM
risk,of the Mr. Rooyde Mr.informedaccount, nor was Bluewater thatadvised

Watson that Generali France would be(Tr. 133,singleton.the account was a
(Ex.prepared 25;to take a 10% share.138.) Mr. Lund testified that this informa-

93-94.)83-84, 87, Mr. Watson confirmedtion would have controlled Bluewater’s de-
Generali France’s 10% share in an email tocision to insure the risk because Bluewa-

(Ex.Rooy 21,Mr. de dated June 2002.general underwriting policyter’s in 2002
27.)single-vesselwas not to underwrite risks

except “in a few ifoccasions it made com-
Mr. Azou testified that Generali France(Tr. 134.)mercial sense.” Mr. Lund tes-

did not learn until October 2002 that thetified that had Bluewater known that the
priorSILVER TOY had been sold to thesingleton,MSM account awas Bluewater
(Tr.22, 94,122.)June 2002 inception date.would not have underwritten a 20% share

Mr. Azou thatwas aware the DOO YANGpresented Anglo-Nordic’son the terms in
renamed,HOPE was to be but he believed(Tr. 138.)proposal. If Bluewater had

that policiesthe vessel would attach to therisk,underwritten such a it would have
(Tr. 93.)during policy year.the Mr.charged higher premium,a required high-

explainedAzou that Generali France hadagreed onlyer deductibles or to limited
guidelines generallywritten that prohibit-(Tr. 135.) acceptsterms. The Court this

(Ex. 97.)29;single-vesseled risks. Tr.testimony as credible.
(1)exceptionsThere were to the rule: if

4. Generali France recentlythe vessel was high-built and
(2)valued,11, 2002, if “proba-On June or the vessel had theSteven Watson of the

(Tr.bility”French broker La Séeurité being part largerNouvelle of of a fleet.

explained8. containingMr. Lund that the "bordereau" a list of secret French documents
triggered tragicset andforth the terms conditions under the chain of events known as

"Dreyfusagreed the Affair.”which Bluewater to underwrite the
(Tr. 130.)share. Those interested in20%

nineteenth-century European historylate appears9. The on doc-DOO YANG HOPE this
might discovery designation.recall that the aof bordereau ument sans the "TBR”
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97.) II,“recently URN SILVER TOY and DOO YANGAzou testified thatMr.
(Ex. 34.) toa HOPE. Next “DOO YANGFrance meant vesselbuilt” to Generali

96.)(Tr. referencingan asterisk the no-“High HOPE” isyearsthan five old.less
“ (“withn° effectat minimum. tation vessel 3 wef dtba”million avalue” meant $100

advised”). (Ex.97.) 34;(Tr. Tr.yearsII was 21 from date to beThe SATURN
56.)$7,500,000. It vessel is listed as “TBR” else-an value of Theold with insured

(Ex. 34.)in Pierreexception.first Mr. where the cover note.did not fit into the
1998, Cobus, an assistant marine underwriter atAzou that since Generalitestified

Belmarine,single-vessel expressiona testified that thisFrance had never written
(Tr. 98.) that the DOO YANG HOPE wasexception.under the second indicatedrisk

immediately, at somethat France was not to be. insured butMr. Azou Generalinoted
(Tr.during policy period.a risk even if it later date thesingle-vesselfree to decline

(Id.) 56-57.)exceptions. Mr. Cobus testified on cross-ex-met one of the two
amination, however, that “TBR” also couldMr. Azou testified that Generali France

goingmean that the vessel was to beagreedwould not have to underwrite the
(Tr. 65-67.)purchased and then renamed.H for10% share of & M insurance the

account had France knownMSM Generali The of H M15% share & insurance was
onlyII thethat the SATURN was vessel amongunderwritten as follows Belma-

(Tr. 122.) 4.5%,Theon the account. Court principals: Hamburgerrine’s A—
testimony 4.5%,finds Mr. Azou’s credible. Hamburger Gothaer —1.5% andB—

(Ex. 43.) Mr.AccordingING —4.5%. to
Insurers,Hamburger5. The Gothaer Cobus, 15,it was not until October 2002

and ING that Belmarine learned of the sale of the
(Tr. 58.)SILVER TOY. He further testi-31, 2002,MayOn Mr. of LSNWatson

it, fied that Belmarine never received docu-a fax onrequestingsent to Belmarine
thatexplainingmentation from LSN theprincipals,of abehalf its to underwrite

partYANG would not becomeDOO HOPEportion of the H & M insurance for the
(Id.)(Ex. onlyof fleet. Belmarine be-31; MSM’svessels in fleet. Tr. 46-MSM’s

47.) came aware of this fact in late Octoberin proposalListed the are the vessels
faxII, upon receiving2002 a from LSN stat-andSATURN SILVER TOY DOO

49.)(Ex. ing that lead underwriter had ceased31; theHOPE. Tr. On theYANG
(Id.)ship.to insure theday, bysame faxBelmarine informed LSN

that Belmarine could a shareaccept 20% Mr. Cobus testified that Belmarine did
of the risk on of twoproposed speci-either necessarily singlenot refuse to underwrite

having premiumsfied conditions to do with (Tr. 59.) clear,madevessel risks. He
(Ex. 51-52.)32;and deductibles. Tr. On however, single-that Belmarine treated

24, 2002,June Mr. Watson offered Belma- differently multiple-vesseltons from fleets.
requestedrine a 15% share of the risk and (Id.) chargeBelmarine would different

a specifiedmodification of one of the two deductibles,premiums requireand differ-
(Ex. 54.)33; Tr.conditions. Belmarine or a smallerent conditions underwrite

agreed to acceptedthe modification and (Id.)share of the risk. He testified that if
(Ex. 54-55.)33;the 15%share. Tr. ac-Belmarine had known that the MSM

knowledgeprovided singleton,LSN Belmarine with a Cover count was a such
25, 2002,Note dated June which Belma- would have controlled Belmarine’s decision

60.)(Ex. 34.) (Tr.rine At thestamped. Three vessels to underwrite the risk.
least,very chargedare would havelisted on the Cover Note: the SAT- Belmarine
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higher premium accepteda or a smaller that the SILVER TOY had been sold or
(Id.) (Tr. 263.)acceptsof the risk. Theshare Court scrapped. He testified that

testimonythis as credible. EthnikiForbes never advised that the
DOO YANG HOPE did not become part of

6. Ethniki (Id.)the MSM fleet. He testified that at
19, 2002, EnglishOn June duringthe broker no time placementthe of Hthe &

Forbes sent a fax to Ethniki requesting M insurance was Ethniki informed that
it portionthat underwrite a of H & M onlythere was one vessel on the MSM

insurance for inthe vessels MSM’s fleet. account. According Dalianis,to Mr. this
(Ex. 256-57.)35; Tr. inThe vessels knowledge would have controlled Ethniki’s

representedMSM’s fleet were as the (Tr.SIL- 268.)decision to underwrite the risk.
TOY,VER IISATURN and DOO YANG 2002,In underwritingEthniki’s practice

(Ex. 35.) Dalianis,HOPE TBR. George was not to singletonsinsure without seri-
casualtythe director of the marine and (Id.)ous consideration of the risk. Mr.

2002,credit division at Ethniki in testified Dalianis insisted that at no time would
that the letters “TBR” in wayno meant Ethniki agree to a highrisk as as 7.5% for
that the DOO YANG HOPE would not a Ifsingleton. Ethniki were to insure a

(Tr. 258.)255,attach to the insurance. vessel,single it would charge highera
20, 2002, risk,On June after evaluating the premium than for a partvessel that was of

Ethniki bynotified Forbes thatfacsimile (Tr. 268-69.)a Moreover,fleet. in the
readyEthniki was to underwrite a 7.5% 2002,underwriting year rejectedEthniki

proposedshare of the “cancellingrisk on a proposals, twenty-one137 of which were
(“CRO”) (Ex. 36;only”returns basis. Tr. (Ex.because the risk singleton.involved a

259-60.)10 22, 2002,On June Forbes con- 40; 266-67.)Tr.
firmed back to Ethniki that it had obtained

Mr. Dalianis testified that if Ethniki hada firm order for a 7.5%share of the risk on
known that the onlySATURN II was thethe terms and conditions in Ethniki’s June

account,invessel the MSM Ethniki may(Ex. 260.)37;20 facsimile. Tr.
or,not have underwritten the risk at all at

24, 2002,On June Forbes sent an insur- least,verythe it would have demanded a
(Ex. 260-61.)38;slipance to Ethniki. Tr. higher premium and a lesser share of the

Dalianis,The slip, byas defined Mr. was (Tr. 268-69.)risk. The Court finds this
the “official document” to bind the insur- testimony credible.

(Tr. 261.) slipance. The lists three ves-
MarineC. Insurance andTOY,sels: the SILVER SATURN II and

Recuperative PowerDOO “[i]neluding,YANG HOPE if re-
quired, New Acquired Man-and/or and/or There much paidwas attention at trial
aged values,Chartered vessels onand/or to the distinction singletonbetween a and
terms, conditions agreed.”and rates to be multiple-vessela infleet the insurance con-
(Ex. 38.) inceptionThe date of the policy, text. representativesThe insurers’ all tes-

cases, 22,in allas was June 2002. crediblytified that companiesinsurance
Mr. Dalianis testified that Ethniki likelywas are less to insure a if itfar vessel

never prior inceptionadvised to the partdate stands alone rather than as of a fleet.

policy10. "CRO” premium onlymeans that the does not ceives a return of if there is a
any premiumallow for return of to the as- policy, examplecancellation of the for if the
periodssured for that the vessel is not in (Tr. 321-23.)vessel is sold.
(i.e.operation up”)."laid The assured re-
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to itprefer agreedis that insurers Nikos Christodoulatos thatThe reason was
possible.risk Har-spread their whenever for theimportant insurers to be informed

Keefe, Hry plaintiffs’ expert witness onS. the sale of TOYabout the SILVER “for
insurance, (Tr.that the focus of the 1377.)& M stated pricing reasons.”

(Tr. 25.)“recuperative power.”business is
single ship,If a andthe insurer insures III. THE THEGROUNDING OF SAT-

lost, pays theship is the insurerthat IIURN
claim, no chancethe risk ends and there is A. The SATURN II’s Overloaded

recoupto his loss. If thefor the insurer Departure
ship partthe as of ainsurer insures same

2002,May 28,27 andOn the SATURNlost,shipfleet and the is the insurer re-
(S.F.at inport Xingang,II was China.premiumsloss from oncoups the increased

31.) According survey# a draftto mea-(Tr. 24-26.)inshipsthe other the fleet.
surement, 63,897approximately metricCobus, O’DohertyLund andMessrs.

coaltons of were loaded onto the vessel atagreementin on thiswere with KeefeMr.
(Id.) 28,time. On morning Maythis the of(Tr. 199.)59, 135-36,point. Mr. Keefe

2002, time, departedlocal IIthe SATURNthat in a of aalso noted the event of loss
(S.F. 32.)Xingang. # portThe of Xin-vessel,single maythe owner form a new

(Moundreasgang in ais “summer zone.”buy outcompany, shipanother and come
279-80.)Dep. Nikos Christodoulatos tes-(Tr.as a new assured with a clean record.

depositiontified at his that the SATURN26.) action depriveSuch also would the
II’s summer load mark theline was maxi-the opportunity recoupinsurer to his loss.
mum todraft which the vessel could beKeefeMr. conceded on cross-examina-

(N.respectloaded with voyage.to thisindustry-widetion that there is no prohibi-
232-33.)Dep.Christodoulatos Mr. Chris-amongtion bluewater H & M underwriters

todoulatos stated that the SATURN II’s(Tr. 36.)insuring singletons.against De-
draft, accordingmaximum summer to thealso broughtfendants out at trial that

party,charter was 12.85 meters. He con-underwriters agentssome or their did not
ceded that the IISATURN would be over-guidelineshave written un-prohibiting the

(Id.loaded if it figure.went above that at(Tr. 62, 106, 134,derwriting singletons.of
233.) According survey,to a draft the142.) American Home had a four-vessel

themean draft of II wasSATURN 12.920minimum guideline appliedfleet size that
(Ex.when the Xingang.meters vessel leftaccounts,to new but not to ac-renewal

115.) stowageA plan put the draft at(Tr. 7.)224;counts such as Ex.MSM’s.
(Ex. 117.)12.915meters. Either numberMoreover, Mr. O’Doherty testified that he

is above the maximum summer draft.had the discretion to deviate from Ameri-
superintendent engineer,MSM’s Mr.guidelinescan Home insuring single-on

Moundreas,(Tr. 225.) thattestified the measure-tons. notThis evidence does
subject marginments would be ato 0.5%contradict the testimonycredible of

error,Keefe, McAndrew, salinityfor the andO’Doherty,Messrs. of the water the
(Tr.Lund, Azou, removable onboard water ballast.Cobus and Dalianis that the

1834-35.) Heunderwriters would have loath to un- testified that with these fac-been
account,derwrite the MSM if tors taken into thetheyaccount had SATURN II

singleton.known it was a upon depar-Even Mr. Piaz- was at its summer lineload
za, 1842.)broker, (Tr.the owners’ Xingang.testified that fleet ture from Mr.
size a materialwas fact that have enoughshould Moundreas was not ascredible a

(Tr. 359.)been disclosed to the insurers. thewitness for Court to take his testimony
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(See IV.C.)infra,face value. Part The mean draft of 13.025 (Padayhagat meters.
¶ 46)10;that II Aff. Padayhag Dep.Court finds the SATURN was The draft

beginning voyage.at the of the now greateroverloaded was even than it had been at
Xingang. Dahej also was in the summer28, 2002, IIMayOn the SATURN de-

(Moundreas 280.)zone. Dep. With itsXingang forparted its ultimate destination
meters,mean draft above 12.85 the SAT-(S.F. 32.)Dahej, India. # Fromof June

URN II was atoverloaded the most criti-2002,8, 10,through2002 June the vessel
stage voyage.cal of itsSing-portanchored outside the limits of

B. The SATURN II’s Crackedchangein order to effect aapore crew and
Cylinder(S.F. 33.) Liner8,supplies.obtain # On June

Singapore, Captain Padayhagat Manuel 15, 2002,On June a 17 to 22 inch crack
Cap-assumed command of the vessel from developed cylinderin the No. 6 liner of the

(S.F. 34.)Pereja.Eustaquiotain # engine.vessel’s main (Padayhag Dep.
questionThere is some as to whether the 818.)153-54; Tr. This incident caused the

Captain Padayhagturnover of command to stopII toSATURN at 6:30A.M. local time
proper. Captain Padayhagwas claimed at in order for the crew to address the ac-

deposition Georg-and in his affidavit that (Ex. 3816.)11companying fire. 140 at P
Petsinis, managerios the crew at atMSM The voyage was resumed at 12:00 noon.
time, sign protocolthis forced him to a for (Id.)12 Unfortunately, the crack in lin-the
change (Padayhag Dep.the of command. er caused the vessel’s fresh water to leak.

¶ 7.)8; Padayhag Aff. the proprietyWhile (Tr. 155.)13818; Padayhag Dep. The
turnover, itself,of the command in and of crew of the IISATURN could have uti-

significant,is not the incident is consistent evaporatorlized the fresh-water replaceto
with Mr. Petsinis’s behavior after the (Tr. 814.)the lost fresh water. Captain

occasions,grounding. On several he com- Padayhag and Engineer RogelioChief
manded SATURN II crew tomembers testified, however,Santos that ship’sthe
engage questionablein re-activities with evaporatorfresh-water did not function

¶spect ship (Ex.to anddocuments records. 129, 6;when the vessel was loaded.
12.)¶132,Ex. The IISATURN had toSingapore,While at the IISATURN

ondepend replaceoutside sources to thereceived some 100 metric tons of fresh
(Id.)lost water.water and 700 metric tons of fuel oil and

(S.F. 35.) 10,diesel oil. # On 2002June Stavros Trimis testified as to the reason
time, Trimis,at about P.M. cylinder8:20 local the SAT- that the cracked. Mr. a

departedURN II anchorage seagoingthe outer at former engineer,chief was the
(S.F. #36.)Singapore Dahej. surveyorbound for senior at Evdemon. The under-

Captain Padayhag testified that inspectthe SAT- writers retained Evdemon to the
(Tr.II had aURN forward draft of 12.80 me- II after the grounding.SATURN

777-83.)meters,ters and an aft ofdraft 13.25 for a Mr. Trimis thattestified the No.

later),(17)4 (See11. The Court reserved decision on the admis- athours not noon. Moun-
sibility pending 158-59.)of Exhibit 140 connection to Dep. signifi-dreas This fact is not

(Tr.Captain Padayhag's deposition. 1232- cant.
33.) Having deposition,read the the Court

objectionnow overrules defendants’ and re- objections13.Defendants' at lines 15-16 of
ceives Exhibit 140. page Captain Padayhag's deposition155 of

are overruled.conflicting12. There is evidence that the SAT-
voyage midnightURN II resumed its at 12:00
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17, 2002, requested per-that on June hea condition heafflicted withcylinder was6
Trincomalee,846.)(Tr. stopto at841, mission from MSMovality.”“excessivetermed

(Pa-Lanka in order to obtain water.Sriengine cylinder6to the No.According
102.) The owners denied2001, dayhag Dep.26,Marchdatedinspection report

ground that no freshpermission on thecylin-for- thedimensionoriginalthe liner
aport,in that conten-(Ex. water was availablein diameter.760 millimetersder was

(Id.)Captain Padayhag disputes.tion that847.) that116-2; Mr. Trimis testifiedTr.
2002,19, Padayhag re-CaptainOn Junethis kind ofexperience,hisaccording to

Cochin, forstopa at India the(i.e. quested“ovality”a maximumengine is allowed
(Id.) permis-MSM deniedsame reason.deviation) thou-permore than “twoof no

additionallygroundthe same andsion on(i.e. everyfor 1000two millimeterssand”
(Id.;IPs draft.of the SATURNbecausemillimeters). (Tr. 846.) Mr. Trimis ex-

121.) II out ofEx. The SATURN wasis the diam-that the measurementplained
23, 2002.by noon on Junefresh watercylinder, measured fromacross theeter

(Ex. 121.) Padayhag testified atCaptainportto aft and from to starboard.forward
of thedeposition that MSM was aware(Tr. 847.) 26, report,the March 2001On

him proceeddirected to tosituation andpositionsfrom sevenmeasurementsseven
275.)230,Dahej anyway. (Padayhag Dep.forward-to-aft, and seven weretakenwere

116-2.)(Ex.port-to-starboard.from Groundingtaken TheC.
2, 3,positions andThe measurements from 22, 2002, inceptionthe time ofOn June

port-to-star-and4—both forward-to-aft IIpolicy,of the H & M the SATURN was
(Ex.millimeters.762board—exceeded Dahej. daysroute to Three later onen

848.)116-2; Tr. 25, 2002, groundedIIJune the SATURN
correct,analysis theIf Mr. Trimis’s is inthe west coast of India the Malaccaoff

(S.F.cylinder interior hadwalls of the No. 6 Banks near the Grant Channel.
thinned, 37.)leading to an in interiorincrease in# This area was the summer load

174.)crack. Thediameter and the eventual (Padayhag Dep.line zone. The
analysis thatonly problem with this is agrounding complicatedblame for the is

Engineerthatthere is evidence Chief San- matter. Plaintiffs desire the Court to find
of the March 2001portionstos rewrote ordering Captainthe owners at fault for

(Ex. 116-2) atengine cylinder report the Padayhag to take the SATURN II into the
(See IV.B.)infra, Partbehest of despiteMSM. the overloaded con-Grant Channel
testified that Chief En-Mr. Trimis himself lack ofdition of the vessel and the fresh

(Tr. 823.)gineer told him as much. placedSantos thewater. Defendants want blame
onMr. Trimis based his calculations the solely Captain Padayhag.at the feet of

(Tr. 848.)report.March 2001 These cal- Cap-to theThe Court is inclined believe
culations, therefore, entirely reli-are not testimony fullythat was awaretain’s MSM

event,any important II,In what is isable. problemsof the aboard the SATURN
cracked, (Pa-cylinderhow the that thenot but yet proceed.ordered the vessel to

275.)leaking 230,II was fresh water as a PadayhagSATURN dayhag Dep. Captain
the crack.result of testified that had he received no instruc-

(Id.tions, have proceeded.he would notcylinder and out-of-The cracked the
275.)atmeantevaporatorcommission fresh-water

hand, naviga-Defendants’that the II would have to ac- On the otherSATURN
Lawrence Ber-quire expert, Captainfresh water from an external source. tional John

Captain Padayhag’scriticized ofCaptain Padayhag deposition gin,testified at some
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(Santoshimonce the II entered about the first grounding.decisions SATURN
82.)Captain Bergin’s Dep.area. He testified that ifthe Grant Channel he had

(1) known,categories:fall into three the hecriticisms would have cleaned the mud
II should not have been in the from cooling systemSATURN the so that enginethe

area, (Id.)justBank isWestern which south- not overheat. implicationwould The
(2)Channel, error,of the Captaineast the Grant SAT- is that the Padayhag’s not

wayII got early cylinder,URN under too on June the cracked inresulted the en-
(3)25, Captain Padayhag gine2002 and should failure later in day.the The Court

Engineerhave communicated with Chief testimony.discounts Mr. Santos’s Captain
everythingto ensure that was in PadayhagSantos testified that the “deck and en-

(Tr.1983.)working order. gine immediatelyThe Court dis- crew mobilized to deal
(3)agrees to the [grounding].”as because evidence dem- with the (Padayhag Dep.

100.)the Captainonstrates likelihood that both men Padayhag’s scenario is the
compromised likelyknew about the condition of more of the two.

cylinder. Captain Berginthe No. 6 was P.M.,At 12:45 the tide came in and the
ship, speculatingnot aboard the and he is (Tr.1992.)vessel floated free. This fact

conversations,as to the nature of the if Captain Bergin’scorroborates view that
any, engineer.between the master and the early11:40 was too for the IISATURN to

mayThe other two criticisms have some lift anchor. The IISATURN now had a
merit, they “mulligan”but strike the Court as Mon- speak. get-so to It would be
day morning quarterbacking. Captain ting wayPa- againunder within a few minutes

P.M.,dayhag bywas instructed ship’s Captainthe local of 1:25 the time that Bergin
agent get wayto under three specified.hours before The SATURN II resumed its
high Pipavav, city northeasterlytide at a on the western course toward the Grant

(Ex. G-15; P.M.,bank of the Grant engineChannel. Channel until 2:30 when the
Tr.1985.) (Tr.1993.) P.M.,That would have 12:25 stopped again.been At 2:37

25, (Tr.P.M. on June 2002. The II droppedSATURN the SATURN II anchor.
1995.)already Pipavavwas north of at that According deposition,time. to Santos’s

Captain Bergin Captain readytestified that Pa- the II proceedSATURN was to at
dayhag Nevertheless,in Captainshould not have been that shal- 5:00 P.M. Padayhag

(Tr.2005.) P.M.,low area in the place. keptfirst the vessel anchored. At 7:17
there,Once he solidlyshould have waited an extra the SATURN II settled onto the

20°55'N,hour after 12:25 in to gain longitudeorder the tide. bottom near latitude
(Tr.1985.) Instead, H-15.)(Tr.1997-98;the SATURN II lifted 71°55'E. Ex.
anchor at 11:40 A.M. before the water engine cylinderGiven the cracked and

(Tr.1985.)depth had increased. Ten min- water,the lack of fresh the Court is not
later, Engineerutes stoppedChief Santos second-guess Paday-Captaininclined to

enginethe because of the lack of water. hag’s ship, despitedecision not to move his
thereupon groundedThe SATURN II for Engineer testimonyChief thatSantos’s

(Tr.1989.)day.the first time that Ac- ship ready gothe was to at 5:00 P.M.
cording Captain Bergin,to the vessel Additionally, Captain Padayhag offered
would run agroundhave even without the undisputed testimony that the currents in
engine difficulties Captain Paday-because “veryarea confusing.” (Paday-the were
hag early.lifted anchor too 227.)hag Dep. Captain Bergin nomade

Engineer depo- independentChief Santos testified at effort to determine the force
Captain Padayhagsition that experi-never told and direction of the wind and seas



210

day not use the word “cover-II on the of The Court doesby the SATURNenced
(Tr.2027.) lightly. compelsOther evidence thisup”Captain Ber-groundings.the

25, aLater on June MSM sentview.inspect-had notconceded that hegin also
message Captain Padayhagto“personal”logsII’s deck because ofed the SATURN

part:inwhich saidthey had been altered.thatallegations
(Tr.2009.) tidalpredictedHe relied on the PER DRAFT VSL OVER-AS SEEMS

any calculationsperformdid nottables but DRAFT DONT DECLARE TO NO-DO
predictedthe tidalto determine whether BYTO READJUSTBODY YOU HAVE

actual tidalcoincided with conditions.data IF ANY ? ? OR YOUDEBALLAST
(Tr.2019-20.) considering all of theAfter MAX DRFTHAVE TO DECLARE
evidence, testimonyincluding the credible ... TRY AMEND AND ALL12.85M

Padayhag CaptainandCaptainof both READ NOSHUDTLX/EMAILS/LOGS
the Court finds that the fault forBergin, BY RE-THAN 12.85M—CNFMMORE

the and notgroundingthe lies with owners ALLTURN AND RELEVANT
Padayhag.Captainwith FM COM-EMAILS/TLX/DOCS

OF VOY THROWMENCEMENT
AWAY.THE AFTERMATH OF THEIV.

COVERUPVOYAGE —THE (Ex. 3893; Padayhag Dep.140 at P 129-
30.) responded: “rytCaptain PadayhagPost-GroundingA. Communications

readjustedall Draft cannot nonoted. be
Captain Padayhaggrounding,After the (Ex. 3894;140 Pballast on board.” at

message stating:a to MSMsent 131.)“M/E Padayhag Dep. further direct-MSM
engine] stop due to no more fresh[main localCaptain Padayhaged to advise the

towater at drifted shallow water agentM/E —vsl that the II’s maximumSATURN
(Ex. 140.)aground.”and ran re-MSM only 12.70 todraft was meters and “COR-

“FYIsponded: DON’T ALLEGE TO ALLRECT INDOCS/LOGS/MSGS
PARTY THAT LINE N KEEPANY REASON FOR WITH ABOVE ALWAYS

DRFT.”LESS THAN MAX SUMMER[freshGROUNDING IS LACK OF FW
(Ex. 132.)3896;P Padayhag Dep.140 atAND ADVISE YOUR OFFI-water]

view, messagesIn the fromCourt’s theseACCORDINGLY.”CERS/ENGINEERS
ship nothingMSM to the are short of(Ex. 140.) Cap-MSM further instructed

damning Theyon the draft issue. showPadayhagtain not to move and to send the
conclusively that MSM knew that the ves-following message agentto the local that

proceededsel it to-was overloaded whenprovidedhad the II withSATURN the
ward the Grant Channel.tidal information: “ADVISE NEXT HIGH

TIDE ATAS OUR ANCHORED PSTN 26, 2002, “personalin a n confi-On June
THE TIDE TABLEINDICATED IN- message, Captaindirecteddential” MSM
FORMATION YOU PROVIDED U.S. IS Padayhag: DARK ABT“WHEN DISCH

ANDINCORRECT FOR SAFE NAVI- 150 MT AT SEA BEING NO-W/OUT
GATION PURPOSES SHALL WAIT TICED —THEN TRIM SURFACE AND

(Ex.FOR NEXT HIGH TIDE.” 140 at P (Ex. 3905;DECK.” 140 at P Pa-CLEAN
3909.) The Court believes that this mes- 135-36.) Padayhagdayhag Dep. Captain
sage Captainwas a directive to the to lie Christodoulatos,testified that Gerassimos

agent. beginning father,to the local It theshows himgaveNikos’s similar instruc-
coverup. (Padayhag Dep.of an 49-phone.MSM tions over the
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50.)14 27, 20-21, 30-31, 57-58,Cap- 82-83, 106;On instructedJune MSM Tr. 792-
Padayhag messagetain to send a to the 97, 800-02, 808, 823-24, 898, 940-41.) Mr.
agent statinglocal “VSL HAS NOT ANY partsPetsinis also removed from the SAT-

ENGINE PROBLEM FM THE TIME URN computer,II’s which was used to
VSL ARRIVED AND ANCHORED” and load,calculate ballast strengthand condi-
further instructed “FM NOW ON DON’T (Ex.tions for 3622;the vessel. 129 at P
CNFM NBACK OUR MSGS WHEN U Ex. 120-3 (photograph of disassembled
SEND MSG DON’T REF TO OUR LAST computer); (same);Ex. 120-4 Padayhag

‘RYL’IE. OR ‘RYT’ ETC JUST ONLY 811.)1553;Dep. Tr. It does not take a
(Ex.SAY WHAT YOU HAVE TO SAY.” genius figureto out Mr. Petsinis’s motive

3905; 137-38.)at P Padayhag Dep.140 for destroying the computer. Most of the
Following instructions, CaptainMSM’s Pa- written communications between MSM
dayhag discharged cargo over the side and (Tr.and the II bySATURN were email.

some, all,discarded but not of the SAT- 806-07,1408-10.)
URN II’s (Padayhag Dep.documents.
129-36.) Captain Padayhag testified several times

depositionat that Mr. Petsinis instructedB. Altered and theDocuments
him to rewrite the log.SATURN II’s deckDestroyed Computer
(Padayhag 24-25, 28-29, 44;Dep. Ex.Petsinis,Mr. managerthen the crew at
129.)16 Captain Padayhag said the sameMSM, groundedarrived at the onship
thing in his report 21,master’s of August2, 2002,July salvor,daysten before the
2002, written while he stillwas aboard the(Tr.Limited,Tsavliris Russ refloated it.

(Ex. 123.)ship. CaptainThe also testi-1433.)1429, This visit lasted until the
fied that Mr. Petsinis instructed Chief En-(Tr. 1434.)August.middle or end of Mi-
gineer Santos to rewrite the SATURN II’sPetrakakos,chael MSM’s technical consul-

29-31.)17engine log. (Padayhag Dep.tant, also was on board at various times
Mr. Santos confirmed Captain Padayhag’s(Tr. 548,during period. 982, 993,this

(Ex. 130.)testimony on point.this Mr.1556.)1368-69, 1552, gentle-These two
Trimis testimonyalso offered to this effect.men continued the coverup. Mr. Petsinis
He testified that he went to the MSMoriginalburned the engine log-deck and

Augustoffices in 2002 thatand GerassimosII, togetherbooks of the SATURN with
gave log-Christodoulatos him one deckship includingother documents incoming

book and engine logbooks inspec-three fortelexes, faxes,outgoingand emails and bell
(Tr. 784-86.) Theytion. represent-werebooks, loading plans and voyage docu-
originals,ed as theybut were written inin Captain files,ments Padayhag’s and

pencil and not in ink Mr. expected.Trimismonthly reports prepared bymaintenance
(Tr. 791.)(Ex. 786-87, 789, 2002,inship’s engineers. 3392;the Later Mr.123 at P

3623; 3736;Ex. Philippines spoke129 at P Ex. 131 at P Trimis went to the andEx.
(Santos120-2; (9/25/03) 199,Ex. 155 to certainDep. crew members of the SATURN

(9/26/03) 38-39, 45); (Tr. 792.)206 Padayhag Dep. II repatriated.who had been

objections questions14. The pages objectionto the on 16. page Cap-The at line 7 of 44 of
Padayhag’s depositiontainCaptain Padayhag's deposition49-50 of is overruled.are

overruled.
objections page17. The at lines 1-2 of 30 of

Captain Padayhag’s deposition are overruled.objections page15. The at lines 7-8 of 53 of objection pageatThe line 3 of 31 also isCaptain Padayhag's deposition are overruled. overruled.
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and Petraka-Padayhag,him Messrs. Petsinisinformedof those individualsSome
log theyhad been de- kos took the rewritten deck whenoriginal ship documentsthat

(Tr.fabricated. from the II in Au-stroyed logbooksand disembarked SATURN
793.) 3624.)(Ex.Trimis boarded the SAT-Mr. at P ChiefgustWhen 2002. 129

copies2002 with ofII in December Engineer depositionURN testified atSantos
log, Captain Padayhag“original” ship’s originalthe Mr. the andgavethat he Petsinis

(San-originalthe true differedtold him that engine log.ofrewritten versions the
(Tr. 794.) Captaincopies. 206-07.)from those Dep.tos

that Mr.Padayhag also told Mr. Trimis Bag EnvelopeThe and theC.
had burned certain documents.Petsinis

Captain Pa-Mr. Petsinis testified that794-96.)(Tr. visit,On the same Chief
plastic envelopehim adayhag gave sealedtold Mr. Trimis that theEngineer Santos

(Tr.to delivered to the MSM office.belogbooks copiesdiffered from hisoriginal
1497.) says putthat he thisMr. Petsinisorigi-that Mr. Petsinis had taken theand
envelope bag per-with some of hisin his106.)(Tr. 796-97, 799; Ex.nals.

(Tr. 1497-98.) waysonal effects. On his
Other documents were altered or de-

Greece, checked theback to Mr. Petsinis
stated instroyed. EngineerChief Santos

(Tr. 1498.) hebag with the airline. Whenhis, that Messrs. Petsinis andaffidavit
Greece, directlyarrived back in he went to

retypeinstructed him to thePetrakakos
(Tr. 1500.)office. Mr. Petsinisthe MSMmonthlyII’s maintenance re-SATURN

upon openingon direct that thetestifiedreportsand to delete entries in thoseports
bag, envelopehe discovered that the hadproblems thewhich identified certain with

person-been unsealed and that some of his(Ex. 3736.)Pmachinery.vessel’s 130 at
(Tr. 1501.)missing.al items were OnhimMr. Trimis testified that Santos told

cross, however, he testified that he left the(Tr. 821.)thing. Mr. Petsinisthe same
office,bag with “someone” at the but heto thealso instructed Santos rewrite

(Tr. 1640.)could not remember whom.“Monthly Running allReport”Hours for
importantly,More he testified that he didmonths after November 2001 and rewrite

(Id.)open bag.not the When the Courtchangein toenginethe bell book order
inconsistency,him on the Mr. Pet-pressedgrounding.that theentries referenced

daysinis claimed that he learned the next(Ex. 3737.) Padayhagat P Captain130
logbooks missingthat two were from thedestroyedthatstated Mr. Petsinis the

envelope, he did not remember whobutoriginal (Padayhag Dep.bell book. 183-
(Tr. 1649.)1646,told him. He had testi-84.) Finally, Cyl-an “M.E.Santos created

however,direct,on that Mr. Moun-fied26,Inspection Report,”inder dated March
himdreas or Nikos Christodoulatos told2001, cylinderfor No. 6 the mainthe of

IIlogbooksthat some from the SATURN3737)18(Ex.engine. 131 at P Mr. Petra-
1505-06.)(Tr.in envelope.were theinputkakos told Santos what to the docu-

ment. The measurements of the liner Mr. Moundreas’s version of the same
measurements, story.were not actual those events varies from Mr. Petsinis’sbut

(Id.)byfabricated Mr. Petrakakos. San- Mr. Moundreas testified that he and Nikos
foregoing giventos told all of the to Mr. Trimis Christodoulatos had instructions to

tripwhile Mr. Trimis was aboard the Mr. Petsinis before his to the SAT-SATURN
(Tr. 1849.)821-23.) (Tr.Captain TheyII. II. told Mr. Petsin-According to URN

book). Cylinder Inspec-18. "M.E.The altered documents are Exhibits 104 The fabricated
(deck (bell Report”log), (engine log) tion is Exhibit 116-2.106 and 107
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captainthe to collect all of the D. The Scrappingis “to tell Abandonment and
which I reference from of thedocuments SATURN II[sic]

India, bringof to and to ittripthat China Mr. Petsinis testified that he arrived
(Tr. 1850.)back to us.” Mr. Moundreas Athens, 25,back in Greece on August 2002.

returned,that when Mr. Petsinistestified (Tr. 1612.) The giveCourt will Mr. Pet-
pilea of on a secretary’she left documents sinis the benefit of the doubt on that state-

(Tr. 1851.) testimonydesk. This contra- return,ment. MSM,Before Mr. Petsinis’s
dicts Mr. claim thatPetsinis’s he never Endeavour,on behalf of notified the plain-
opened bag.the Mr. Moundreas testified tiff insurers that Endeavour was abandon-

incrediblyrather that he never looked at ing the II claimingSATURN and in-her
the documents and that did nothe know to (S.F.# 42.)sured value. In the notice of

(Tr.secretary gavewhom the them. abandonment, 8, 2002,Augustdated MSM
1852.) He then testified that Mr. Petsinis stated in part:
told him in pilewhich documents were the According to our various messages, we
(Tr. 1854-55.) This is inconsistent with believe the vessel’s hull structure has

testimony.Mr. Petsinis’s sustained permanent longitudinal and
transverse deformation whilst the bot-Nikos testimonyChristodoulatos’s on

platingtom ...starboard side is dam-subjectthis is no more illuminating.
aged severely and extensivelyfar moreposses-When asked how MSM came into

anticipated.than(Exhib-log engine logsion of the deck and
In of foregoing,view the we concur with106),its 104 and Mr. Christodoulatos

opinionowner’s consultant that repairsguessed shipas to the former that the sent
in order to restore the invessel herit, and notcould remember as to the latter.
original condition casualtyas before the(Tr. 1412.) He also testified that these
are not viable as ancillarythe cost andwere not original engine logsthe deck and
expenditures shall exceed insured value.happenedand that he did not know what

(Ex. 47.) The last sentence indicated(Tr. 1411.)originals.to the He also could
MSM’s belief that the IISATURN was aexplain whynot notMSM did send the

(“CTL”)constructive total loss under theoriginal log engine logdeck and to HBI for
2002, salvor,Inpolicy. August the cargo(Tr.forwarding to the underwriters.

receiver and others arrested the SATURN1414.) onlyHe thatclaimed he sent the
(S.F. #47.)II in India.(Tr.logs that in possession.MSM had

1414.) EngineerChief Santos testified at THEV. INSURERS’ INVESTIGA-
deposition that he did not hap-know what TION
pened original engineto the log, but later DamageA. Assessment of the

gavehe said he it to Mr. alongPetsinis
AI Marine investigated the SATURN II(Ex.with the log.re-written 151 at 199—

claim plaintiffinsurance on behalf of all206.)
(S.F.# 43.)insurers. The claims handler

only thingThe that saythe Court can responsible for the file was Vincent Cor-
for (Tr. 952.)sure about the SATURN II’s books teselli. Mr. Corteselli sent

theyand documents is that hopelesslyare MSM and Endeavour a reservation of
compromised a (Ex.as result of defendants’ rights 19,Augustletter dated 2002.

1099-1100.)actions. If 49; 953,defendants intended to confuse Tr. He informed
the post-grounding investigation, they MSM and thatEndeavour the insurers
more than succeeded. Hinvestigatewould whether the & M
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investigation,of the Williampartfacts Asvoid ab initio becausepolicy was
Johnstone, principal surveyora with thenot disclosedto the riskmaterial were

Association,Salvage visited the SATURNpolicy,of the orduring placement because
20, 2002,AugustII on three occasions:unseaworthy at theII wasthe SATURN

13-14,(Ex. 49.) 14, January2002 and 2003.OctoberIn addi-inception policy.of the
956-57.)(Tr. 525, 531-32, The SATURNtion, investigateintended tothe insurers

cargoII loaded with its coal for Mr.wasunseaworthyII waswhether the SATURN
cargoThe wastrips.Johnstone’s first twoat issue commenced.voyagewhen the

561.)(Tr.the third.discharged before(Ex. 49.) requestedletter that MSMThe
visit, in-During the first Mr. Johnstoneprovide documents such asand Endeavour

the vessel with Mr. Petsinis andspectedengine logbooks and mainte-the deck and
Petrakakos,Mr. who showed Mr. John-(Ex. 49.) The insurersnance records.

(Tr. 532-34.)damagedthe areas.stone8,AugustMSM’s 2002 noticealso declined
signedand PetrakakosMessrs. Johnstoneabandonment, thereby puttingof MSM

joint Survey Report settinga forthFieldtheyEndeavour on notice that re-and
joint findings without-prejudicetheir on afor the II.responsiblemained SATURN

534-38.)(Ex. 83; Tr. Mr.basis. John-(Ex. 953-54.)49; Tr.
typeda version of thatpreparedstone

19, 2002,day, Augustthe same Mr.On report, titled “Advice No. 7.” He shared
informingCorteselli faxed a letter MSM’s (Ex. 84;reportthe with Mr. Corteselli.

broker, HBI, that ap-the insurers had 957.)539,Tr. Mr. Corteselli testified that
En-proved Endeavour’s retention of the 7,”thougheven the Advice was titled “No.

(Piraeus,glish Clydelaw firm & Co. it was the first time that AI Marine had
office) (Ex.salvageon theGreece issue. received firsthand information from a wit-

1211.)19D-17; 418, 954-55, ClydeTr. & ness who had been aboard the SATURN
agreed representtoCo. had Endeavour (Tr. 957.)II.

subject approvalto the insurers’ of the
As was clear from their notice of aban-(Ex.guarantee payment.and ofretention

donment, claimingthe owners were that443-44.)102; 418-20, 426-27, 434,Tr. In
the II a Mr.SATURN was CTL. Cortesel-communication,same Mr. Cortesellithe
li in sig-found the information the Adviceappointment Salvageconfirmed the of the

supportnificant it did not thebecauseAssociation, firm,surveyingan H & M to
(Tr. 957-58.)owners’ CTL claim. Mr.damagethe to the SATURN II.assess

inJohnstone commented the Advice:(Ex. 529.)D-17; 525,Tr. He also indicat-
that AI had Lon-appointeded Marine the The owners have claimed that the vessel

(“Wal-firmdon law of Waltons & Morse appearsis twisted. Their evidence to
tons”) to act on of thebehalf underwriters case,show this is the however it is based

respectwith to unseaworthiness and the readingson freeboard taken on location
of policyissue whether the was void ab unlikely enoughwhere it is to be calm to

955.)(Ex. D-17; Finally,initio. Tr. Mr. give truly readings.accurate Also as
HBICorteselli notified that the underwrit- heavily maythe vessel is loaded this

(Mr.appointers would Evdemon Trimis’s readings.influence Further evidence of
firm) (Ex.inquiry. necessary,to assist in its twisting/hogging saggingWaltons is
D-17; 955.)783, drydockTr. in in calm location.either or

erroneously page19. dated the correct date:Mr. Corteselli the letter bottom of the reflects
19, 19, D-17.)(Ex.August tagline Augustfacsimile at the 2002.2000. The
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0065.)20(Ex. subsequentat P In a mos gave84 Christodoulatos Mr. Trimis sev-
28, 2002,August logbooksMr. eral whichreport representeddated John- were as

(Tr. 786.)21originals.stated as follows: These books instone ac-
tuality included the deck engine logsandallegedThe owners have that the hull is

bythat were rewritten Captain Padayhagreadingstwisted. Freeboard have been
and EngineerChief Santos pursuant tothat hulltaken and indicate the is

(Ex. 104, 106;Mr. Petsinis’s instructions.sagged misalignmentand that there is of
822.)786-89, 797,Tr. Mr. Christodoulatosaft.the vessel from frame 143 to The

gavealso Mr. Trimis the rewritten mainreadings bytakenwere the owners [sic]
engine cylinder inspection report for theconsultant, however the actual condi-

cylinder, 26, 2001,6No. dated March andtions of the sea etc. at the time of mea-
monthlythe rewritten reportshours foraccuracysurement is not known and

(Ex.May 116-2;and June 2002. Tr. 822-cannot be verified.
23.) Mr. Trimis noticed what he believed
to certainbe anomalies in the documents

that readingsWe recommend freeboard (Ex.reportedand tosuch Mr. Corteselli.
again cargoare taken with the dis- 965-66.)51; 787-88,Tr.

waters,incharged and clam [sic] as the
16, 2002,SeptemberOn MSM and En-weight position cargoand of the could

deavour, HBI,through provided Mr. Cor-displacingbe the vessel hull to some
teselli with what were presented copiesasextent.
of the originalSATURN II’s deck and

(Ex. 0094.)P August86 at In the 28 engine logs. They actually were the re-
report, Mr. Johnstone opined repairsthat (Ex. 42,logs. 52,104,106;written Tr. 967-
likely approximatelywould cost to$2 $3 1413-14.)70, 7, 2002,As of October Mr.

(Ex. 0096.)million. 86 at P figuresThese opinionCorteselli was of the that the SAT-
were well the agreedbelow SATURN II’s CTL,II “probably”URN awas and he so

$7,500,000. words,ofvalue In other the Clydeinformed Mr. Hall of by& fax.Co.
IISATURN would not be a CTL under (Ex. R-6.) Mr. Corteselli directed Messrs.

policy.the Mr. Johnstone maintained this go shipJohnstone and Trimis to to the and
view after his two subsequent visits of the (Ex. 42;investigate. 965-67, 985,Tr.

(Tr. 541.)vessel. 1413-14.) 14, 2002,On October Messrs.
After August inspec-Mr. Johnstone’s 20 Johnstone and Trimis boarded the SAT-

Greece,tion and Mr. Petsinis’s return to II withURN Messrs. Petsinis and Petra-
Mr. Trimis of (Tr.Evdemon went to the 945.)MSM 547, 825,kakos. Mr. Johnstone

Piraeus,inoffice inspectGreece to certain readings inspectedtook freeboard and the
(Tr. 782-83.)documents. Mr. deck, (Tr.Trimis tes- ballast tanks and engine room.

credibly 548-49.)tified that he visited severalMSM He thattestified the condition of
2002,in Augusttimes and September and the II surprisedSATURN him because it

only personthe he dealt with was Gerassi- was similar to the condition of the vessel
(Tr. 784.) (Tr. 549.)mos Christodoulatos. in August. expectedGerassi- back He

"Hogging” "sagging”20. testimonyand are nautical 21. This debunks Nikos Christodou-
hoggingterms. A vessel is said to be itwhen nothinglatos’s statements that his father had

droops saggingat the ends. A vessel is when (Tr. 1244.)to do with the SATURNII.
droops simpleit between the Aends. illustra-

depictiontion would be the of the mouth ain
young drawing happy (sag-child’s aof face
ging) (hogging).and a sad face
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(3)correction, disposi-theflooding and listdamage on themoresignificantlyto see
(4)andcargoPetrakakos had tion of the was not knownbecause Mr.second visit

in hullbreaking any temporarythat the was hull distortion thehim vesseladvised
(Id.) conten-Contrary cargoto the owners’ corrected once the wasup. would be

1042.)(Ex.no evidence thattions, saw at P Mr. John-Mr. Johnstone removed. 90
permanently twisted using splicedII was he athe SATURN stone testified that was

damaged.ship’s bottom was byor that the to him Mr. Petsinistape givenmeasure
549-52.)(Tr. missingthat had to deduct theand he

(Tr. 557-58.) Thisdistance. evidencevisit, preparedMr. JohnstoneAfter his
likely than not thatshows that it is more89.)(Ex.15, 2002.reporta dated October
from werereadingsthe freeboard Octoberan addendum to thispreparedHe also

not reliable.(Ex. 90.)29, The2002.report on October
clear that the addendum wasevidence is

B. Crew Interviews986)(Tr. butto Mr. Corteselliforwarded
original report.the In visit,not clear as toso 2002 Mr. Pe-During the October

event, in theany Mr. Johnstone stated CaptainMr. Trimis totrakakos introduced
15, report: regards“As To-October 2002 Padayhag Engineerand Santos.Chief

Loss, the comments in ourtal Constructive toldBoth Mr. Trimis and Mr. Petrakakos
There isAugustin remain valid.report representedthat Mr. Trimisthese officers

at fullof a TCL (Tr.still insufficient evidence ship’s H & M underwriters. 825-the
550-53.)(Ex. 1301;P Tr.89 atvalue....” 26.) captainMr. Trimis interviewed the

addendum, Mr. Johnstone stated:In the engineer presenceand in the of Messrs.
(Tr. 827.)allege that the vessel isThe owners Mr.Petsinis and Petrakakos.

removing the twist willand that questionstwisted that of hisTrimis testified most
repairs. They (Id.)require major steelwork answer, “Ielicited the don’t know.”

allegationtheir on freeboardhave based pressMr. Petsinis asked him not to the
readings. (Id.) “Iofficers. After a few more don’t

knows,” Mr. Trimis realized that he would
get meaningfulnot be able to statementshowever,In the freeboardopinion,our

(Id.)day.from the officers thatuponcannot relied toreadings taken be
judge any permanent twist and deflec- 2002, ofBy early November nineteen
tion of the vessel twenty-three Filipi-the SATURN II’s man

Philip-to therepatriatedno crew had been
opinion, allegedIn our the vessel twist thereafter, only originalpines; the crew

only byor deflection can be verified remaining ship Cap-on themembers were
of distorted steel-actual visual indication tain Manuel Du-Padayhag, Chief Officer

work, ie., surveyfull of the dam-after terte, Engineer and SecondChief Santos
cargoall and ballastaged areas after (S.F. 45.)Palacio #Engineer Godofredo.

has been removed from the vessel. 2002, Mr. in-In mid-November Corteselli
1041-42.)(Ex. Stone,Richardat P Mr. Johnstone also structed Mr. Trimis and90

O’Regan&Esq.listed several reasons that his freeboard of Waesche Sheinbaum
counsel,P.C., coverageunderwriters’readings from October were unreliable. the

(1)noted, of thewillingthat the vessel to interview former membersexample,He for
(Tr.in Manila. 501-strongwas in a with cur- SATURN II’s crewpositionlocated

1020-21.)(2)rents, 02, andMessrs. Trimis Stonecargowas overloaded due to full
members, in-resulting from six former crewand additional ballast water interviewed
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rewriting of the ship’sas andPadayhag’s predecessor destructioneluding Captain
(Tr. 1110.)501, engine logbooks shipand othermaster, Pereja. deck andCaptain

providedAndrew Mal- documents. The statements alsorequest,At Mr. Corteselli’s
coordinatingin the information that Mr. Petsinis had de-Aquilaof assistedpass

64-65.)(Tr. (Ex.500-01; 129-31;stroyed computer.Ex. Mr. ship’stheinterviews.
1042-43.) Engineermemberstestified that these crew Tr. Chief SantosMalpass

time and depositionfor reasonable claimed at that Messrs. Trimiscompensatedwere
511-13.)(Tr. payNone of them and Stone offered to him in return forexpenses.

(Santos 105-06.)testify cooperation. Dep.in this action. hiswere called to
rejected con-emphaticallyMr. Trimis thisinterviews, Mr.a result of ManilaAs

(Tr. 895-96.)attention trial. The Courtnecessaryit todecided that wasCorteselli
testimonyto credit ofis inclined the Mr.thethe four officers still aboardinterview

Trimis, morethe believable witness of thethatallegationsII to confirmSATURN
no thattwo. There is credible evidencedestroyed perhapshad been orlogbooks

underwriters, Corteselli,Mr.the Mr.1022-23.)(Tr. Mr. Cortesellirewritten.
any moneypaidStone or Mr. Trimis toand Stone to inter-asked Messrs. Trimis

Duterte,Captain Padayhag, Chief Officerperhaps getand state-view the officers
Engineer Engi-Chief Santos or Second(Tr. 1027-28.)ments, they willing.if were

(Tr. 889-90, 895-96,neer Godofredo.the owners ofMr. Corteselli did not ask
1059.)II to allowpermissionthe SATURN for

theTrimis and Stone to boardMessrs.
ANDCARGO DISCHARGE DEC-VI.(Tr. 1028.) 5, 2002,On Decembership.

LINATION OF COVERAGEand boarded theMessrs. Trimis Stone
NegotiationsA. with theinterviews, along withII for theSATURN

Cargo Interestsrepresentatives Taylorfrom Charlestwo
(“CTC”). (S.F. 46;# Tr.Consulting 883- 25, 2002, the salvorOn or about October

1029.)85, acting on behalfCTC had been (S.F. #44.)II.abandoned the SATURN
ship’sinterests. The officerscargoof the time, II atAt that the was stillSATURN

that were hand-signed several statements (Id.)anchorage Bhavnagar,an near India.
by contemporaneouslyMr.written Stone thatMr. Johnstone testified he believed

(Tr. 836-37,the various interviews.with II to in an unsafe condi-the SATURN be
890-91.) the Court has seriousWhile along opinionpassedtion and that he this

proprietythe of these exdoubts about (Tr. 560.) Mr.to Mr. Corteselli. John-
interviews,parte probablyCorteselliMr. cargothat the onstone believed board

informingto think that thewas correct the vesselcaused additional stress within
counterproductivehaveowners would been leading to the risk that the ves-structure

uncovering log-to the truth behind the drift,and and thatmight dragsel anchor
(Tr. 1028.)records.books and floodingthe vessel was vulnerable to be-

(Tr. 560-61.) In afinally power.the cause it had nothe four officers leftWhen
2002,29,2003, John Do-mid-January theyII in facsimile dated OctoberSATURN

in of HBI sent a fax to Mr. Corteselliagainmet Messrs. Trimis and Stone lias
have de-informing him that “the ownersBombay, India. The crew members

Bhavnagaratvoyageabandon thesigned typed versions of December cided totheir
ofcargo [Octo-to the receivers effective asstatements a U.S. consular officer.before

(Ex. 67.)129-32.)(Tr. 25, in830,1040-41; Mr. Corteselli2002].”Ex. The state- ber
to find an alterna-ments, reply urgedthe the ownersamong things,other confirmed
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witness, acceptsand the Courtin a credibleby the vessel the eventtug to standtive
replace-and atug departed discharge of the SAT-testimony.the salvor’s this The

68.)(Ex. Mr. Cortes-not sent.ment was earlycompleted incargoII’s wasURN
the SATURNbecauseelli was concerned (Tr. 561,1043.)January 2003.

to twosittingII one-and-one-halfwas
SalvageB. The Association’sno assistanceaway from shore withhours

FindingsFinal1002.)(Tr. The ownersfor the crew.
tug byto thestandnever hired another 14, 2003,January pursuant to Mr.On

1002.)(Tr.II.SATURN instructions, Mr. Johnstone re-Corteselli’s
section,previousin the CTCAs stated II addi-to the to taketurned SATURN

cargo interests.of theacted on behalf per-totional measurements andfreeboard
(Tr. 992.) atAlex Pinto was the individual thefollow-up surveya to determineform

theprimarily involved withCTC who was (Tr. 561,1043.) Hedamage.of theextent
991-92.)(Tr. On NovemberII.SATURN andaccompanied by Messrs. Petsiniswas

Pinto.1, 2002, called Mr.Mr. Corteselli (Tr. 561.) Mr. JohnstonePetrakakos.concerned because sev-Mr. wasCorteselli
evidence oftestified that there was noground-since thepassederal months had

holds,cargoII’sdamage to the SATURNchanged with theing, nothing hadbut
intwisting plates,no of the vessel no water(Tr. 1005.) ClydeMr. Hall of & Co.ship.

keels,23of the duct and no evidenceeitheronlythat the solu-Mr. Corteselliadvised
(Tr.breaking up.that the was 562-vesselship toget cargoto the off the wastion

91.)66; findingsEx. These contradictedcargoarrangementto an with thecome
bygiven to Mr. Johnstonethe informationwhereby the costs of the dis-interests

(Tr. 562.)Mr. Petrakakos. When Mr.split shipbetween the andcharge would be
425.)(Tr. Johnstone took freeboard measurementsMr. Pintocargothe interests.

discharge time, anywould cost in ex-said that the this there was no indication of
million, salvage tugonce the (or (Tr.cess of and twisting)$1 deflection of the hull.

II,the he was de-departed SATURN 573.) Mr.duringThis was not the case
$400,000in themanding contribution from visit,2002 where heJohnstone’s October

(Tr. 426,H Mowners and & insurers. twisting. explanationThedid detect some
1009.) (1)readingsthe is twofold: thefor new

2002, Mr.earlyIn December Corteselli were not reli-October 2002 measurements
agreed plaintiffon behalf of the underwrit- (2)noted,able, as the Court has and the

$380,000toward the costsers to contribute discharged. After dis-cargo had been
cargo.II’sdischargingof the SATURN (Tr.charge, twisting rightedthe itself.

(Tr. 1030.)22 then facilitatedMr. Pinto 573.) 2003,JanuaryAs of Mr. Johnstone
parte inter-arrangedand the ex onboard support anyno evidence to claim thatsaw

1029.)(Tr. 884, Mr. Corteselli tes-views. II athe SATURN was CTL.
agreement to con-crediblytified that his

reported findingshis toMr. Johnstonedischargecost of was nottribute to the
2,in Addendum No. datedMr. Corteselliobtainingon Mr. Pinto’s assis-conditioned

1127-28.)(Tr. 18,January 2003:tance. Mr. Corteselli was

2003, empty spaceJanuary cargo is an at the22. In after the was dis- 23. The duct keel
shipcharged, agreed the that followsthe center line.Mr. Corteselli to contribute bottom of

$20,000 $400,000. the outside skina total of The bottom of the duct keel isan additional for
(Tr. 564.)1058.)(Tr. ship.of the
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is, in to in foropinion premium policy year 22,our no evidence the June[T]here
22, (Ex. 16, 17.)the owners claimsupport previous[sic] through2002 June 2003.

misaligned. 2003,vessel is twisted orthat the MayAs of these insurers had ten-
amounts,dered ofthe return these thebut

(Id.)not acceptowners did the tender.In our hullopinion... the isvessel
plaintiffNone of the other insurers re-misaligned hognor ornot has excessive

any premium year.ceived for that policyher current condition.sag for
(Tr. 271.)76,103,113,141,(Ex. 2869.)2868,P91 at Mr. Johnstone’s

opinion repairof the total costs to the The IISATURN remained under the
II, toincludingSATURN the costs make jurisdiction of the Indian court ituntil was
repairs and to vessel totemporary tow the judicialsold at a insale India in July 2003

yard Dubai,inrepaira remained un- (S.F. ##47-48.)for million. The$2.1
(Tr. 575-78, 1048;at million.changed $2.7 scrap yard Alang,vessel was taken to a in

91-92.)Ex. The Court observed Mr. Cutting beganIndia. in October 2003.
testify daysat trial twoJohnstone over (S.F. 51.)#

testimonyand finds his credible.

2002,of late CorteselliAs December Mr. VII. SOME FINDINGS AS TO CREDI-
manyhad not received of the documents BILITY

19,requested in Augusthe had his 2002
daysThe Court observed fifteen wit-of(Tr. 970-71,rightsof letter.reservation

testimony. Credibilityness determina-1036-39.)1018-20, example,For Mr. Cor-
throughouttions are sprinkled forego-thenoteselli received documentation concern-

ing By summary,of fact.findings way of(Tr.sale of theing the SILVER TOY.
sayit all ofsuffices to the witnesses who1036.) MSM and Endeavour failed toalso

during plaintiffs’testified case-in-chiefprovide anyMr. Corteselli with documents
completelywere credible. The findsCourtoritemizing supporting salvage,claims for

deposition testimony Paday-the of Captainaverage orgeneral expensessue and labor
hag completely deposi-also credible. TheNikos thatdespite Christodoulatos’s claim

testimony Engineertion of Chief Santosa general averagehad statement ofMSM
was less so.(Tr. 1060-61,1402-05.)prepared.

CoveragePlaintiffs’ Final DecisionC. side, thingsOn the defendants’ took a
180-degree turn. With the ofexceptionpost-grounding investigationThe was

eminently professional Bergin,Captainthejust overcompleted seven months after
duringall of who2003, the witnesses testified27, AIgrounding. Januarythe On

worthydefendants’ case-in-chief were notonMarine notified the defendants behalf
that, alia, of belief. In the Southern NewDistrict ofof all insurers inter there was

York a is not to acoverageno for the of Bible needed swearclaimed CTL the
testimony.II If a wereand that the H & contracts witness before BibleSATURN M

likelyab of used in case it is that Goodwere void initio as a result the this the
alldutydefendants’ breaches of the of utmost Book would have danced the Charleston

good during theplacementfaith of risk around courtroom. The Court makesthe
presentation cynicaland and maintenance of the this observation of the ca-because

#49.)(S.F. day, plain-claim. The next in Nikosvalier fashion which Messrs.
(S.F. 50.) Christodoulatos,the instant #tiffs filed lawsuit. Petsinis and Moundreas

American Home and Marine truth. It to be-amazingNew York treated the was
$11,885.66 $4,425.03,respectively, allThey frequently.hold and hold. lied and did so
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AT THEII.even warned de- MISREPRESENTATIONSthe Courtpoint,At one
PLACEMENT STAGEthat Mr. Moundreas wascounselfense

desultory-of hisrisking contempt because a contractMarine insurance is
himput toquestionsanswer therefusal to fidei, meaning partiesthat theuberrimae

1894-95.)(Tr.on cross examination. duty gooda of utmostowe each other
Co.,Ins.Knightfaith. v. U.S. Fire 804

OF LAWCONCLUSIONS Cir.1986).(2d9, partAs of thisF.2d 13
torequiredthe assured “is dis­obligation,

PRINCIPLESI. LEGAL to himall circumstances knownclose
Declaratoryand materiallyA. Jurisdiction affect the risk.” Puritanwhich

Judgment S.A., 779 F.2dEagleCo. v. S.S. Co.Ins.
(2d Cir.1985).866, 870 Lord MansfieldThis action falls within the

indutyfamous of themade a statementjurisdic­admiralty and maritimeCourt’s
(1766)Boehm, 1162,Eng. Rep.97Carter v.tion, involving ma­extends to caseswhich

(K.B.). SupremeIn the3 Burr.1905 1828contracts. 28 U.S.C.rine insurance
Court, im­through Story,Justicespeaking1333; v.§ N.Y. Marine & Gen. Ins. Co.

American marine in­ported dutythe into(2d(L.L.C.), 112, 121266 F.3dTradeline
surance law:Cir.2001). The Court has discretion to

The contract of insurance has been saidjurisdiction declaratory judg­inexercise
fidei, and theto be a contract uberrimae2201(a).§ment actions. See 28 U.S.C.

it,principles govern are those ofwhichentertaining declaratory judg­aBefore
enlightened policy.moral The un-an(1)action, must considerment the Court

topresumed uponderwriter must be actclarify orjudgmentwhether the would set­
belief, party procuringthat the in-the(2)legal issues involved and wheth­tle the

surance, not, time, possessionis at the injudgment bring finalityer the would to the
facts,anyof material to the risk whichfromcontroversy and offer relief uncer­

.... And even ifhe does not discloseReade, Inc. v. Paultainty. Duane St.
fraud,intentional thethere be no stillCo., 384,411Fire & Marine Ins. F.3d 389

a to arightunderwriter has disclosure(2d Cir.2005). Both considerations are
facts, it in theof all material which wassatisfied here.

bypower partyof the to communicate
means;ordinary and the omission isB. Choice of Law

fatal to the insurance.
context,In the marine insurance

Co.,v. Ins. 26M’Lanahan Universal U.S.anappliesfederal law where there is es­
(1 Pet.) (1828).170, 185, 98, 1057 L.Ed.admiralty governingfederal ruletablished

dutyre-visited the ofSupremeThe Courtissue, in of athe and the absence such
good subsequentfaith in a case:utmostrule, applied.state law will be See Wil­

Co., duty placeburn v. Fund Ins. It is the of the assured to theBoat Co. Fireman’s
370-71,310, 314-16, 368, in75 underwriter the same situation as348 U.S. S.Ct.

(1955). himself;337, him thegive99 L.Ed. 343-44 As demon­ to to same means
follow, judging of the valueopportunitystrated in the that most and ofsubsections

risks; anysubjectof the issues in this case are to of the and when circumstance
withheld, and immate-Supreme slightand circuit is howeverestablished Court

himself, that,precedent. admiralty mayrial it have seemed toFederal rules there­
disclosed, influ-govern probablyfore if would haveunless otherwise stated.
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insurance, Knight,fact is F.2d atof the the material.” 804 13.enced the terms
Keefe,policy. testimonyvitiates the The credible ofconcealment Messrs.

McAndrew, Lund, Azou,O’Doherty, CobusCo., 107Co. v. Ocean Ins.Sun Mut. Ins.
questionand Dalianis established without600,510-11, 582,485, 1 27 L.Ed.S.Ct.U.S.

underwriters,that the if they knew that(1882)337, (quoting approvalwith Wil-346
the II a singleton,SATURN account wasDuer, onliam A Course Lectures theA. of

(1)either notwould have insured the ac-theJurisprudence Unit-Constitutional of
(2)all, chargedcount at or would haveSec.13)).(Lect.13, 1,Pt. Theed States

higher premiums, demanded differentgood faith an establishedduty of utmost is
terms or aand conditions insured smalleradmiralty rule. See Puritan Ins.federal

Thepercentage of the overall risk. beliefCo.,779 at 870.F.2d
that a multiple-the account wasMSM

A. Fleet Size vessel fleet deci-controlled the insurers’
their cause of actionPlaintiffs in first of to IIsions whether insure the SATURN

dutythe ofallege that defendants violated onand what terms.
by representing that thegoodutmost faith

a multiple-vesselaccount was fleetMSM gives particular weightThe Court
argue thatsingleton.and not a Plaintiffs Keefe,to oftestimony Harrythe S. Plain­

policythe the voidable abviolation renders qualifiedeminently experttiffs’ witness on
misrep-theargueinitio. Defendants that cogentlyH & M insurance. Mr. Keefe

size,to if oneresentation as fleet even was credibly explained recuperativeand the
made, policy.void theshould not theory of insurance and howthe business

important it for the knowis insurer to how
1. MadeDefendants Material Mis- many recuper­is Theinsuring.vessels he

representations theoryative work ifcannot the assured
thequestionfirst for Court isThe keeps this information secret from the in­

a misstate­whether the defendants made testimonysurer. Mr. confirmed theKeefe
ment at all. The evidence establishes that of all of the that fleetagentsunderwriters’
the in the affirmative. Evenanswer is whether insurersize determines the will

argu­oraldefendants’ counsel conceded in onaccept the risk and what terms. Defen­
ment oc­“negligent”that a misstatement impeachto testimo­dants were thisunable

respect to fleetcurred with MSM’s size. fact, Piazza,ny. In bro­Mr. the owners’
(O/A 4.)24Tr. The Court considersnext ker, it. The concludescorroborated Court
whether misstatement was “material.”the that it was that the MSM accountmaterial

something “likelyA fact if itis material is was a and not a three-vesselsingleton
judgmentto underwriter’s]influence [the fleet, inpersonand a reasonable defen­

Co.,in accepting the risk.” Sun Mut. Ins. it topositiondants’ would have known be
509, 599,107 1 27 L.Ed. atU.S. at S.Ct. at material.

(“A345; Co., atPuritan Ins. 779 F.2d 871
dutythe of‘somethingfact it The Court is aware thatis not material unless is

the facts to thewhich have controlled the under­ insured to disclose materialwould
”). objectiveAn stan­ insurer is not unlimited. minute dis­“[A]writer’s decision.’

is, closure material isapplies, everydard of “that wheth­ of circumstancedisclosure
required. complieser a in not The assured withpersonreasonable the assured’s

if to call theposition particularknow that the the rule he discloses sufficientwould

31,transcript argument Mayof oral on 2005.24. Tr.” refers to the the“O/A
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(“tothe mat­ DOO YANG as “TBR”the underwriter the HOPE be[toattention of
renamed”).that,way if latter desires Itin a the counterintuitivesuch would beter]

information, for it.”he can ask that goingfurther to believe the owners were to
Co., (quoting779 F.2d at 871Puritan Ins. a nottheyrename vessel that did own. As

2 Gil­J. Mustill & Jonathan C.B.Michael insuprathe Court discussed Part II.B of
man, Law Marine Insurance Fact,Amould’s Findings of in ofthe the cover sheetof

(16th ed.1981)).646,§ at 493Averageand provisionalthe binder sent to Mr. O’Do-
did not with the rule.complyThe owners AIMA,herty of Mr. Piazza stated that the

HBI, unequivocallytheThrough owners “in all likelyDOO YANG HOPE would
thethat TOY wasrepresented SILVER attach priorhood to the renewal date[sic]

part Theof the fleet. of the SILVERsale 22, 2002].” The Bluewater proposal[June
2002, duringin theMayoccurredTOY misleading: currentlyalso was “The fleet

placement policiesof the and beforewell comprises two bulk wecarriers but under-
22, inceptionJune 2002 date.the acquisitionstand that a new YANG—‘DOO

slip shortly.”HOPE’—will be added to theThe owners about the saleknew
Mr. ofWatson LSN had informed Generalidespite protesta­Nikos Christodoulatos’s

“recentlyFrance that the vessel had beencontrary.to thetions Mr. Christodoulatos
view,purchased.” In rep-the Court’s thethat MSM informed HBI of thetestified

ofresentations the DOO YANG HOPE on1371-74.)(Tr.13,sale on June 2002.
placementthe not entirelydocuments wereis a facsimile in evi­There to this effect

truthful and inconsistent with defendants’(Ex. K-4.) chooses todence. The Court
goodduty of utmost faith.Mr. Piazza’s testimo­accept more credible

ny that HBI was first notified of the sale
Misrepre-2. Plaintiffs Relied on theby mortgagees early Augustthe in 2002.

sentations(Tr. 362-65.)358, op­had theDefendants
The Court now considers whethertoportunity examine Mr. Piazza on this

(Tr. 371.) plaintiffsthe relied on defendants’ materialvery but failedpoint to do so.
event, misstatements as to fleet size. ma­“[A]anyIn the acts on behalf ofbroker

insured, policyrine insurance ‘cannot be voided forcompany.the not the insurance
misrepresentationUnderwriters, allegedwhere theLloyd’sv. mis­Howard Fuel 588

(S.D.N.Y.1984) representation1103, uponwas not relied and didF.Supp. (Spriz­1108
”J.). any waynot inzo, HBI, mislead the insurer.’ Pu­if gaveEven MSM notice to

Co.,ritan Ins. (quoting779 F.2d at 871the evidence showed that the notice did
Co.,Lucy,Rose and Inc. v. Resolute Ins.wayits tonot make the insurers. HBI

991, (D.Mass.1965)).F.Supp.249 992 Asnever acted on the behalf of the insurers.
byshould be point,obvious this the evi­Notice to HBI was not notice to the insur­

dence at trial compellingwas that theers.
plaintiff underwriters relied on the owners’The DOO YANG aHOPE is closer call
representations concerning the MSM fleetthan the SILVER testi-TOY. There was
size when making coveragetheir decisions.mony at trial from Nikos Christodoulatos

(more credibly)and Mr. Piazza that no one Defendants make much of the fact that
guaranteed to the insurers that the DOO there is no inoutright prohibition the ma-

policies.YANG HOPE would to the industry againstattach rine insurance the insur-
hand, (O/A 11;On the other thatproposals ing singletons.the HBI of Def. Prop.Tr.

AIMA, 6-7.)and its co-brokers New Findingssent to of Fact This factat is of
Marine,York EthnikiBluewater and listed little moment. is whetherThe issue fleet
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size is a material fact in the insurance finds that misrepresentationsthese were
and, so,context if whether Theythe assured intentional. were consistent with the

patternmust the deceptiondisclose to underwriter that the of that marked defen­
singleton.risk is a dants’ conduct atThe evidence at trial all times relevant to this

that case. The suggestionestablished this fact be critical defense’swould at oral
argument thatunderwriting process. misrepresentationsto the The theinsurers
were negligent rejected. event,isrely prospective anyon the to Inassureds be
thisview, finding is notpoint.truthful on this In outcomethe Court’s determinative.

duty“The of communicationthe information materialimpor- [ofbecomes even more
facts], indeed,where, here, independentis oftant the inten­as there is not an out-
tion, and is violated by the fact ofright prohibition conceal­against underwriting sin-
ment even where there is no design togletons.

Co.,deceive.” Sun Mut. Ins. 107 atU.S.There also was thatevidence the under-
510, 1 599,S.Ct. at 27 L.Ed. at 345.specificwriters did not have internal

guidelines prohibiting the insuring of sin- The Court now considers whether
gletons. The word “guideline” is an im- the givemisstatements the insurers the
portant one for a judge.federal The sen- option of voiding policiesthe ab initio.
tencing guidelines (“thewould be ifworthless Both M’Lanahan omission is fatal to

judge insurance”)the in possession (“thewere not of the the and Sun Mutual con­
facts of guidelinesthe case. The insurers’ cealment policy”)vitiates the come to the

singletonson justwould be ifas worthless conclusion that a violation of the duty of
the insurer did not utmost goodknow whether he was faith policyrenders the voida­
insuring singletona or ble. As themultiple-vessel Judgea late Pollack of this

twenty-fivefleet. It does not matter that Court stated overguide- years ago:these
lines, existed,if “Thethey internal, doctrine of Uberrimae obligateswere as fidei

Azou, theMessrs. assured to volunteerO’DohertyLund and information whichtesti-
(Tr. 226.)105, 150, might bearinghave a scopefied. on the of theIf the defen-

assumed,risk and thedants failure to do so willhad known about the guidelines,
allow the insurer to policy.”avoid thethey would have known only that the in-
Contractors Realty Co. v. Ins. Co. N.surers sometimes singletons.underwrite of
Am., (S.D.N.Y.1287,469 F.Supp. 1294knowledgeThis dutywould not alter their
1979).to todisclose the insurers that a singleton

would be the in particularrisk this case. attemptDefendants to in-stave off the
evitable result arguments.with three

Remedy3. First, they contend that fleet size is not
evidence,On foregoingthe basis of the typethe of misrepresentation justifying

the Court concludes that the defendants the sanction voiding policyof an H & M ab
misrepresentationsmade material concern- alreadyinitio after the loss Inoccurred.

ing the size of the MSM fleet thatand the support proposition,of this defendants cite
reasonablyinsurers relied on those mis- without discussion one District of Rhode

representations in making coverage case, district,deci- Island one case from this
sions on the MSM account. The Court and two cases from this circuit.25 These

Co.,Albany (2d25. The Cir.1931)four cases are Ins. Co. v. Wis- v. Aetna Ins. 54 F.2d 253
niewski, (D.R.I.1984),F.Supp.579 1004 defendants)(incorrectly bycited and Puritan

Shipping,Thebes Inc. v. Ausonia Co.,Assicurazioni supra.Ins. cited
S.P.A., (S.D.N.Y.1984),F.Supp. King599 405
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The Court findsevaporator.fresh waternothing to do with fleet size.cases have
fact, a case ad- is not sufficient to sus-side has cited that the evidenceIn neither

misrepresentation ofa cause of action. The evidencedressing whether tain this
dutya of theviolationfleet size constitutes II had me-bears out that the SATURN

Second,faith. defendantsgoodof utmost problems during placementthechanical
policy justifiestheno term ofargue that the mostcylinderThe cracked isstage.

misrep-because of aab initiocancellation clear, however,example. It is notobvious
enough,Trueas to fleet size.resentation on the owners’that the underwriters relied
dutyof the ofA violationbut irrelevant. inconcerningomissions unseaworthiness

ofgood during placementfaith theutmost way they relied on the fleet-sizethe that
contract, ofunder the lawan insurance does notmisstatements. The evidence

circuit, contractrenders the insurancethis to the Court’s satisfactiondemonstrate
Third,by aggrieved party.thevoidable premised their cov-that the underwriters
vesselclaim that the “eachdefendants belief thaterage decisions on a mistaken

language ren-separately insured”deemed workingII in or-the SATURN was fine
ambiguous on the issue ofpoliciesders the declines toAccordingly,der. the Court

Ambiguity, they argue, shouldfleet size. plaintiffs judgmenta on their sec-award
coverage.in favor of Thisbe construed ond cause of action.26

for de-argument convincing.is not But
misrepresentations, there wouldfendants’

ATIII. MISREPRESENTATIONSvessels, anyinsured” or“separatelybe no
THE CLAIMS STAGEmatter, place.that in the firstpolicy for

recupera-of theexplanationMr. Keefe’s action, plaintiffsIn their third cause of
theory of the insurance moretive business dutyallege that defendants breached the

argument.this Even if thethan answers togood respectof utmost faith with their
insured,separatelywere the insur-vessels policythat theclaim. Plaintiffs contend

theyagreeders to the insurance because should voided ab initio because defen-be
they spreading theirbelieved that were destroyeddants altered and documents

a three-vessel fleet.risk across post-grounding investiga-to therelevant
properthat theThe Court concludes assume, however, thattion. Plaintiffs the

remedy for the defendants’ breach of the by dutyassured is bound the of utmost
declaratoryfaithduty goodof utmost is a good stage,faith at the claims and that the

judgment policythat the is voidable ab remedy dutyfor a violation of theproper
plaintiffs’initio at the instance. Plaintiffs Inplacement stage.is the same as at the

declaratory judg-therefore are entitled to support argument, plaintiffsof their cite
ment on them first cause of action. analysis a fromwithout serious case the

B. Unseaworthiness Lords, SkippingHouse of Co. v.Manifest
(The Sea),Uni-Polaris Ins. Co. Staraction,In their second cause of

1, 469,1 and an[2003]UKHL A.C.allege [2001]thatplaintiffs defendants violated
unreported case from a stateConnecticutduty good place­the of utmost faith at the

Co.,court, Rocco v. Ins. No.stage by concealingment that the ContinentalSAT­
CV990171669SX05,unseaworthy.II 2003 WL 21235478complaintURN was The

2003).13,problems; (Conn.Super.Ct. Mayrefers to the vessel’s mechanical Neither
e.g., cylinderthe cracked cause.helps plaintiffs’and defective case

post-trial corresponded26. The Court notes that in their of law that to this cause of
brief, plaintiffs proposedid not a conclusion action.
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case, Lords ther. not discloseTheythe seemed did to defendantsIn the Star Sea
agreement anything partethe onboardwilling accept parties’to the about ex crew

duty policiesfaith The aregood appliesthe of utmost interviews. not voidablethat
stage. initiobeyond placement misrepre-the Neverthe- ab because of defendants’

less, carefully on torespectLord Hobhouse treaded sentations with claim.their
policyof the ab initio for The Court therefore tovoidingthe issue declines award

duty stage: plaintiffs judgmentof the at the ona breach claims the their third cause
of action.right to avoid the contract retro-[The

where thespectively] appropriateis
IV. WHETHER DEFENDANTS CANfaith,cause, goodthe pre-want of has

A VALID CLAIMSHOWmakingand to theceded been material
But, the ofof the contract. where want action,In their fourth cause of

later,faith itgood first occurs becomes theyplaintiffs contend that not beshould
itdisproportionateanomalous and that liable on claimsthe because the defendants

categorisedbe so and entitle theshould occurred,cannot how the lossshow nor
anaggrieved party to such outcome.... theycan show a valid claim. The policy

effectively penal.isThe result a perils policy.here is named MillerSee
Svcs.,¶ Marine Inc. v.469, Prop.Travelers Cas.1 A.C. 51.Shipping, [2003]Manifest

Co., 5679(ILG),Ins. No. 04 Civ. 2005 WLexpect of policyOne would the terms the
2334385, (E.D.N.Y.2005) (explain­at *4-*5governto the insured’s conduct at the

theing self-evident difference abetweenstage.claims If such terms are not in the
“named an “allcontract, perils” policy).andto risk”imposethe hesitates onCourt

provingDefendants have the burden ofduty goodthe insured the of utmost faith
peril.that the arose from aloss coveredrequirements.its ifand disclosure Even

Linard,See Nw. Mut. Ins. Co. 498v.duty misrepresentationdid a atapply,the Life
(2d Cir.1974).556,F.2d 561 of thestage the Onethe claims does not call forma-

perilsnamed in ispolicy perilthe a “of thequestion. Voidingtion of the contract into
(Ex. 1-226.)Seas.” 5 at Plaintiffs estab­policy stagethe ab at the claimsinitio

trial, however,atlished that the accidentpenal,indeed would as Lord Hobhousebe
(1)occurred the over­because vessel wasplaintiffsnot aidrecognized. Rocco does

loaded, (2) cracked,There, cylinderthe No. 6 wasvoided policyeither. the court the
(3)and ordered intothe owners vesselab initio because of misstatements at the the

despitethe con­Rocco, Grant Channel these twoplacement stage. 2003 WL
negligenceditions. clauseThe liner wouldat21235478 *8. The court also held that

provide coverage despite ac­the owners’stageat themisrepresentations claims
tions, negligencethe owners’ aroseunlesscoverage policythevoided under terms.

diligence.from want of The Court findsbringPlaintiffs similar policyId. do not
diligent.that the were not Thein ownersto the attention in-terms Court’s the

owners that the vessel was over­knewstant case.
leakingloaded that it was fresh water.andHaving policythe abheld voidable

They sent it into the Grant areaChannelground,on the Court de­initio another
anyway. vessel thegrounded,Once theplaintiffsclines to afford the same relief

captain lie aboutowners ordered the torespectwith to the defendants’ mainte­
fresh water and draft.their if the dutynance of claims. Even of

claims, addition, sabotagedto In defendants thegood appliedutmost faith the
sendingstrictly post-grounding investigation byplaintiffs did not adhere to it ei-
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knowledge ignorance,ordestroy depend on histo or alter relevantMr. Petsinis
computer equipment. negligence.and his care orship documents

state ofthe confused and unreliableGiven 130,Caledonia, 124,157 15The U.S. S.Ct.
pertaining to theany documentation (1895).644,537, 540, 39 L.Ed. 646 There

cannot meet thegrounding, defendants
impliedwhether thedisputeis some as to

showing againsta claimof validburden
warranty in circuit to timeapplies thistherefore awardspolicy.the The Court

case,policies. In one the Circuit noteddeclaratory judgment on theirplaintiffs a
“[tjhere in anthat is the United StatespoliciesEven if thefourth cause of action.

inwarranty by the insured a timeimpliedinitio, plaintiffsabwere not voidable
seaworthyis atpolicy shipmarine that thedeny coverage becausebe able towould

policy period begins.time the Butthea claim.defendants cannot show valid
inonly portthat is true when the vessel is

Co.,Ins.Henjesat the time.” v. Aetna
THE IMPLIED OFV. WARRANTY Cir.1943) (citation(2d715, 719132 F.2d
SEAWORTHINESS omitted). case,In sug­a later the Circuit

warrantyfifthplaintiffs’ gested impliedThe Court next assesses that the does not
N.Y.,allege theycause of action. that apply policies.Plaintiffs to time New Haven

deny coverage groundthe thatmay Gray,on R.R. 240and Co. v. F.2dHartford
warranty (2d Cir.1957).implied 460,defendants breached the In466 Continental

of theof seaworthiness because over- Eagle Shippingv. Lone Ltd.Ins. Co.
loading (Liberia), 1046,of the II and the defec-SATURN F.Supp.952 1065-67

cylinder. argue (S.D.N.Y.1997)tive Defendants that the (Cote, J.), on otheraff'd
implied warranty apply (2ddoes not because Cir.1998),grounds, 134 F.3d 103 the

II incep-the SATURN was at sea on the positioncourt took the that thedistrict
Cone,(Def.policy. Prop.oftion date the warranty applywould to timeimplied poli­

51-53.) agreesof at The withLaw Court cies. Plaintiffs cite this case and Fifththe
defendants. decision inCircuit’s Saskatchewan Gov’t

Pack, Inc., 242SpotIns. v. F.2d 385OfficeSupreme recognizedhas theThe Court
(5th Cir.1957), in support argu­of theirwarrantyimpliedexistence of the of sea-
ment.in maritime contracts:worthiness

The need not reachCourt the is­every carriageIn for ofcontract the
Henjes, impliedsue here. Even under thesea,goods by expresslyunless otherwise

warranty applicableof seaworthiness is notstipulated, warrantya onthere is the
policyif the vessel is at sea when thepart shipowner shipof the that the is

case,In thecommences. instant the SAT­seaworthy beginningat the time of her
DahejII SingaporeURN was between andvoyage, merelyand not that he does not

22, inceptionon the June 2002 date. De­unseaworthy,toknow her be or that he
fendants therefore did not violate the im­has toused his best efforts make her

seaworthy. warranty plied warranty of seaworthiness.27 Plain­The is absolute
is, be, judgmentthat in fact tiffs are not entitled to on theirshipthe or shall

time,seaworthy at that and not fifthdoes cause of action.

authority suggesting Corp.,27. There that the v.is some Wausau Occidental Petroleum 978
1422, (5th Cir.1992).negligence policy gener-liner clause in the effected F.2d 1434-35 See

12.08,§partial implied ally Admiraltyat atleast a waiver of the war- 8 Benedict on 12-18
rev.2005).(7thranty Employersof seaworthiness. to 12-19 ed.Ins. of
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penses policy.DEFENDANTS’ COUNTER- under the In lightVI. of the
CLAIMS findingCourt’s that policythe is voidable

initio,ab this counterclaim is denied. De-A. First ConstructiveCounterclaim:
infendants their third allegecounterclaimTotal Loss

plaintiffsthat policyviolated the and theirallegeDefendants in their first
fiduciary duties as a result of their han-counterclaim that un­plaintiffs are liable
dling of the claim. pageOn 59 of theirpolicyder the because the SATURN II

law,proposed conclusions of defendants(“CTL”).awas constructive total loss
request punitivean award of damages onpolicy alreadyEven if the were not voida­

ground.this This is chutzpah, givensomeble, the evidence at trial does not support
handlingdefendants’ own of their claim.the defendants’ contention. The policy

The third counterclaim is denied. Theprovides that recoveryshall be no“[t]here
fourth counterclaim (incorrectly labeled anfor a constructive Total Loss hereunder

defense”)“affirmative plaintiffsaccuses ofexpense recoveringunless the of re­and
damaging the II respectSATURN with topairing the Vessel would exceed the
discharge cargo.of the While it is true(Ex. 1-228.)Agreed Value.” at5 The
that the II judicialSATURN was sold at aagreed-upon value of the SATURN II was

million,sale for which was million$2.1 $5.4$7,500,000. The evidence at trial demon­
value,than agreedless its there is not arepairsstrated that the cost of and recov­

preponderance of evidence that plaintiffs’ery far that figure.was below Mr. John-­
respectactions with cargo damagedto thestone of the Salvage Association estimated

the vessel. The fourth counterclaim isthat the cost would be million when$2.7
denied.cargothe ship.was still aboard the At

that time there was some evidence of
twisting, cargo largelybut the was re­ VII. ESTOPPEL
sponsible, grounding.not the After dis­

Defendants plaintiffscontend thatofcharge cargo,the Mr. Johnstone wrote
estoppedshould be from denying coverage2, 18,in his JanuaryAddendum No. dated

First,grounds.on two defendants con-2003, that sup­there was “no evidence” to
plaintiffs repeatedlytend that breachedport the owners’ claim that the SATURN

duty goodthe of utmost faith during theII was twisted. Even Gerassimos Chris­
policy period. Other than partethe extodoulatos testified at thatdeposition he
interviews, anythe is notCourt aware ofopinion Salvagebelieved the of the Associ­
questionable(Mr. plaintiffs’ part.behavior onemployer)ation Johnstone’s to be

true,allegationsEven if(G. defendants’ are“definitive” on the issue.CTL Chris­
137-38.) they changedo not the Court’s determina-Dep.todoulatos ac­The Court

tion policythat the is voidable ab initiocepts testimonyMr. Johnstone’s that the
amount of damage misrepresentations place-to the II because of at theSATURN

Accordingly,was million. the stage. groundCourt ment The second is that$2.7
finds that IIthe SATURN was not a CTL plaintiffs unjustifiably delayed in formally

policy.under the Defendants’ first coun­ rescinding policy.the Defendants contend
terclaim is denied. that the underwriters had discussed the

singleton problem early Julyas as and
B. Other Counterclaims 2002,August yet they Januarywaited until

to coverage.Defendants’ second counterclaim seeks 2003 decline The Court re-
general average jectsand sue and labor ex- this contention.
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Defendants cite a Second Cir­ byclear now that defendants are not enti-
cuit in ofsupport estoppel argu­case their expenses.tled to fees or The Court also

appliedment. This case New York law. declines to award expensesfees and to
CitySee U.S. Underwriters Ins. Co. v. plaintiffs partebecause of the ex inter-
(2dHotel, LLC, 102,Club 369 F.3d 106-07 views. culpa-While defendants were more

Cir.2004). purposesFor the of Wilburn respect faith,ble with theyto bad were not
Boat, I.B,in Partsupracited the Court entirely alone. An attorneys’award of

alongwill assume with the defendants that litigationfees or expenses appropri-is not
applies.New York law An insurer’s dis­ However,ate in this case. having prevailed

coverage givenclaimer of “will be effect lawsuit,in this plaintiffs are entitled to
can prejudice[insured]unless the show as specifiedrecover the costs in 28 U.S.C.

a delayresult of unreasonable in disclaim­ 54(d)(1).§ 1920. See Fed. R. Civ. P.
ing.” Inc. Pleasantville v.Vill. Calvertof

Co., 689, 690,Ins. 204 A.D.2d 612 N.Y.S.2d IX. RETURN OF PREMIUM TO DE-
(2d 1994).441, Here,Dep’t delay443 the FENDANTS
months, all,delayof seven if a at was not havingThe Court plaintiffsdeclared that

Perhaps plaintiffsunreasonable. might may initio,policyvoid the ab the final
coveragehave made their decision more issue is whether defendants righthave a to

quickly agentsif defendants’ had not de­ the return of premiums.their Defendants
stroyed and altered documents and other $11,885.66paid to American Home and
information relevant to grounding.the $4,425.03 to New York Marine. The evi-
Defendants also fail to prejudiceshow dence at trial showed that no other insurer

alleged delay.from the Plaintiffs are not paymentreceived a of premium.28 Neither
estopped from voiding policythe or deny­ party briefed in post-trialthis issue its
ing coverage.

submission.

VIII. ATTORNEYS’ ANDFEES generalWhile the rule is that the
COSTS insured righthas no to seek the return of

premium when fraudulentlyhe induces theBoth sides seek an award of
risk,insurer to assume a 5 Couch onattorneys’ Ins.expenses.fees and Plaintiffs

(3d§ ed.2005),79:40 the nub of the issuecontend that isdefendants acted in bad faith
how best to partiesreturn the pre­and that to theiragents gavedefendants’ false tes­
policy positions.timony Finding noduring controllingthe trial. argueDefendants

plaintiffsthat cases from eitherhandled the claim the Second Circuitinvestiga­ or
York,tion of New persuadedthe claim in the Court is bybad faith. Federal the

admiralty governs reasoning oflaw the the First inissue of attor­ Circuit Borden v.
neys’ Co.,fees and costs in Paul Reveremaritime Ins. 935insurance F.2d 370Life

(1st Cir.1991) (Rhode law)actions. Am. Nat’l Fire Ins. Co. v. Kenea­ Island and the
264, (2d Cir.1995).ly, 72 F.3d 270 Washington SupremeIn this Court in v.Glandon

circuit, Searle,general“the 199,rule is that the award 68 412Wash.2d P.2d 116
(1966).of fees expensesand in admiralty actions Both cases recognize that the re­

discretionaryis with the judge paymentdistrict premiumof a prece­is condition
upon findinga of Ingersollbad faith.” dent rescindingto an policyinsurance on
Milling Bodena,Mach. Co. v. Borden,829 the misrepresentation.basis of aM/V

(2d Cir.1987).293,F.2d 309 Glandon,It 379;should be 935 F.2d at 68 Wash.2d at

Fact,supra,28. FindingsSee of Part VI.C.
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119; 5 on204, see also Couch412 P.2d at
LEYKIN,(“[A]n ofSemen on behalf himselfcompany-§ insuranceIns. 79:40

similarly situated,for fraud must tender and allseeking othersrescission
court,thempay Plaintiff,and intopremiumsthe

have themis to refundedand not entitled
v.is ordered can-policyit theto when

celled.”). Borden, Judge Selya aptlyIn CORPORATION;AT T Cox& Commu­
a apaysif insurer claim onnoted that the nications, Inc.; Comcast Cable Com­
inpolicy ofsubsequently rescinded excess Inc.;munications, Kleiner Perkins

may itspremium,the the insurer offset Byers; MichaelCaufield C.& Arm­
Borden, 935against premium.loss the McEachen;strong; GeorgeMark

at in theplaintiffF.2d The insurers379. Bell; Ianna; Gyani;MohanFrank
on thepayinstant case did not defendants’ Noski; Somers;H.Charles H. Daniel

need of to beclaim and have no offset Petrillo; Doerr;C. L. JohnJohn
statuspre-policy quo.restored to the Jermoluk;Thomas A. William R.

The therefore will order that theCourt Hearst, Raymond Liguori;III; John
toby defendants Americanpremiums paid Roberts;Malone;C. Brian L. Edward

York Marine be ten-Home and New must Rogers; Woodrow;M.S. David and
ofupondered to cancellationdefendants Eslambolchi,Hossein Defendants.

the policy.
1765(LLS).No. 02 Civ.

CONCLUSION
Court,United States Districtdeclaratorygrants plaintiffsThe Court

York.NewS.D.and fourth ofjudgment on the first causes
The H Mcomplaint.action in their &

23, 2006.Marchatis ab initiopolicy plaintiffs’voidable
ofinstance because defendants’ intentional

misrepresentation concerning size ofthe
during placement policy.their of thefleet

force, plain-if still inpolicyEven the were
deny coverage defen-tiffs could because

a valid claim under thedants cannot show
policies. voiding policythe ab ini-Upon
tio, Homeplaintiffs American and New

defendants,York return toMarine shall
$11,885.66 $4,425.03and inrespectively,

judg-arepremiums. Defendants denied
applica-on Thement their counterclaims.

and de-attorneys’tions for fees costs are
judgmentthe of thenied. This constitutes

Court. The case is closed.

SO ORDERED.


